
4298 - Medical Negligence - An infant girl was born with cerebral palsy – in this lawsuit, the girl

blamed her injury on a delay by medical providers in failing to promptly recognize the intra-uterine

emergency – the defendants (all three of them) replied that their response was appropriate, the girl’s

injury being related not to any delay but instead to a rare vasa previa complication

Ries v. Oliphant et al, 05-2595

Plaintiff: Ann R. Oldfather, Kirsten R. Daniel and R. Sean Deskins, Oldfather Law Firm, Louisville

Defense: Gerald R. Toner and Mary Hicks, O’Bryan Brown & Toner, Louisville for Oliphant

Susan D. Phillips and M. David Thompson, Phillips Parker Orberson & Arnett, Louisville for Baptist

Hospital East

Donald W. Darby and James E. Smith, Darby & Gazak, Louisville for Robinson

Verdict: Defense verdict on liability

Circuit: Jefferson, J. Willett, 10-20-10

    Billie Jo Ries had a near-term pregnancy (36 weeks) on 1-20-97 and she presented at 5:50 a.m. in the

morning to Baptist Hospital East.  She had reported vaginal bleeding at home an hour earlier.  Arriving at

the hospital, she was evaluated by an obstetrical nurse, Sherry McGrath.  Nine minutes later McGrath

paged Dr. Richard Oliphant (Ob-Gyn) to alert him to the arrival.

    Oliphant replied that he was in the middle of a delivery and would be there as soon as possible.  Eleven

minutes later McGrath called Oliphant again.  This time he explained he was on his way to the hospital. 

He arrived at 6:36 from nearby Suburban Hospital.  McGrath was also communicating with a

neonatologist, Dr. Tonya Robinson.

    Upon Oliphant’s arrival, he ordered an immediate c-section.  That procedure started at 6:56 and ended

three minutes later with the delivery of an infant girl, Lauren.  Moments after the birth, Robinson walked

in and took over her care.  Lauren who had troubling APGAR’s was intubated and Robinson ordered

blood transfusions.  Once the girl was stabilized, she was transferred to Kosair’s Hospital.

    Lauren has since suffered from a catastrophic and limiting cerebral palsy.  In this lawsuit, (filed in 2005

by her parents), Lauren sought her incurred medicals of $1,191,134 plus $11,549,663 for future care. 

Impairment was quantified at $1,914,792.  Her past suffering was limited in the instructions to

$10,000,000 – she could take twice that for in the future.  The life care planner for the plaintiff was

Cameron Parker, Chicago, IL.

    In this lawsuit, Ries targeted three defendants, Oliphant, Robinson and the hospital.  The crux of her

theory (while nuanced to each defendant) was the delay in immediately delivering the child in the face of

a clear-cut obstetrical emergency.  There was proof Lauren had lost a significant amount of blood.

    To the individual defendants, McGrath as nurse was criticized for not getting Oliphant there

immediately or seeing that someone else was available.  Similarly, the hospital should have had a

protocol in place so that an Ob-Gyn was present to evaluate Ries.  Similarly, Oliphant’s purported slow

reply to the emergency was also criticized.  Then to Robinson, when she was first called by McGrath, she

should have had blood available so it could be immediately administered.

    Tying the theory together, that the delay made a difference, Ries looked to proof that the injury

occurred while she was at the hospital.  A maternal fetal expert from Longwood, FL, Dr. Jeffrey Phelan,

made the causal connection.  Also for the plaintiff at trial were Dr. Carolyn Crawford, Neonatology, Sea

Isle City, NJ, Katherine O’Connell, RN, Kirkwood, WA, Dr. Zane Brown, Ob-Gyn, Seattle, WA and Dr.

David Schwartz, Placental Pathology, Atlanta, GA.

    McGrath defended the case that she complied with the standard of care.  Namely, she identified the

infant was in distress and promptly contacted Oliphant (twice) and Robinson.  She also began to assemble

a c-section team.  Hospital experts were Dr. Thomas Strong, Maternal Fetal Medicine, Phoenix, AZ,

Bonnie Chez, RN, Tampa, FL, Dr. Thomas Benedetti, Ob-Gyn, Seattle, WA and Dr. Bruce Ferrara,

Minneapolis, MN.

    All defendants focused on the causation question.  That is, little Lauren suffered from a rare vasa previa



condition that led to the blood loss.  Importantly, the injury event occurred at home when the mother first

reported vaginal bleeding.  As even a few drops of blood can be critical to an infant (and Lauren lost

much more than this), the injury event was already irreversible before she presented to the hospital.

    To the merits, Oliphant defended that he arrived in a timely fashion and delivered Lauren as quickly as

he could.  His experts were Dr. John Elliott, Ob-Gyn, Phoenix, AZ, Dr. William Koontz, Ob-Gyn,

Louisville and Dr. Robert Bendon, Pathology, Louisville.  

    Robinson too defended that she arrived just as Ries was delivered (30 seconds later) and immediately

instituted a variety of therapies to stabilize the girl.  Her experts were Dr. Jay Goldsmith, New Orleans,

LA and Dr. Gregory Barnes, Vanderbilt.

    The maintenance of the court record is in shambles, there being little evidence there was actually a jury

trial. [There are no jury instructions, no verdict and no judgment.] However the KTCR learns there was a

verdict and it exonerated the defendants.

    Subsequent to the trial, attorney Oldfather moved to impose sanctions against attorney Toner.  She had

alleged that in a late evening deposition of expert Phelan, Toner had verbally attacked her and thrown a

microphone at her. [Oldfather had asked Toner to wear the microphone for his cross-examination and for

reasons unclear, Toner did not think (he thought so in strong terms) this was a good idea.] As the matter

was set for a hearing on Oldfather’s motion, an order was entered indicating the hearing had been

remanded and Oldfather and Toner had resolved their differences.


