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Civil Jury Verdicts 
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attorneys, and results.

Sexual Harassment
Maxwell v. Stone Container, 97 CI 4503
Plaintiff: Doug Morris & Lea Player,
Oldfather & Morris, Louisville
Defense: Mark Floyd & Patricia Lantzy,
Cleveland, OH
Verdict:  $602,999 for plaintiff
Circuit:   Jefferson (6), J. Ryan, 

 12-21-98
    In June of 1994, Barbara Maxwell,
age 25, was hired as a bagger at Stone
Container’s plant in Louisville.  The
company is a large manufacturer of dog
food products, among other things.  In
the position where Maxwell worked, she
assisted the machine operator, and
handled the bags as they were filled.       

Interestingly, at the plant, mostly men
run the machines, and woman act as
baggers.
    Over a period of years, Maxwell was
subjected to abusive and sexually
offensive remarks from a co-worker,
Dwayne Jaggers, among others.  She
described the vulgar conduct at the plant
as nearly constant.  On 2-7-97, the
company distributed a sexual
harassment policy, which Jaggers
mocked, by asking her crudely to
perform fellatio upon him.  She reported
this incident, and he was suspended for
three days.
    Thereafter, Jaggers filed a dueling
complaint of harassment against
Maxwell, which the company partially
corroborated from friends of Jaggers. 
However, Maxwell was not disciplined,
but she asserts, that after her complaint,
she was subject to retaliation from other
employees, but the company did nothing
to help her.  At one point, after her
complaint, management even scheduled
plaintiff to work directly with Jaggers on
a machine.
    Maxwell filed suit against the
company in August, and then in
September, there was another abusive
outburst by Jaggers towards Maxwell,
which ultimately led to his dismissal.  At
this time, Maxwell refused to discuss the
matter with the company unless counsel
was present.
   Plaintiff asserted in the suit that she
was sexually harassed by Jaggers, and
that managers knew, but did nothing to
help her.  In support, a harassment
expert, Gregory Baxter, Dallas, noted
the company did have a policy, but
contended simply having one, without
action or training was insufficient.  She
also raised a claim for the retaliation,
plus negligent hiring and supervision of
Jaggers.  In support, there was proof
from other employees that the company
was well aware of what was going on.
    As a result of the foregoing, plaintiff
suffered depression, and an aggravation
of her asthma.  Proof came from a
treating psychologist, Richard Johnson,
Louisville, and Sharon Baker, an
advanced registered nurse.  Her medical
expense was $1,471, and she sought lost 

wages of $1,528; pain and suffering was
capped at $1 million, and punitive
damages were also sought.
    The company defended with proof of
the strict harassment policy, and that
after the 2-7 incident, Jaggers was
suspended.  Moreover, when Jaggers
complained, they were able to
corroborate part of his story.  Stone
Container also pointed to union rules
which dictated how an investigation
must occur.  In fact, the company did
ultimately fire Jaggers, even though at
this point, plaintiff would not cooperate. 
There was also some proof that Maxwell
had made mild sexual references, which
was rebutted with character witnesses
who indicated that this didn’t happen
frequently, and was not in keeping with
her character.  The defense also called,
Dr. Robert Granacher, Psychiatry,
Lexington, who noted no mental
impairment, and linked her depression to
sleep apnea.
    Jaggers testified, and pointed to
sexually suggestive conduct by
Maxwell, himself admitting that at
times, there was some suggestive “shop
talk.”  He had been a defendant, but was
dismissed prior to trial.
    Floyd began in closing noting the
conduct happened between Jaggers and
Maxwell, but that when the company
learned of it, they took immediate
action, resulting in suspension, even
though Jaggers had denied the conduct. 
As to the September incident, he
described it as non-sexual, but
regardless, the company promptly
investigated, despite interference from
Maxwell’s counsel, and then fired
Jaggers.  Moreover, the harassment
policy was posted throughout the plant,
and a pro-active management team
existed.  As to the element that she
demonstrate that a sexually hostile
environment existed, he argued the
proof indicated that Maxwell had
demonstrated such conduct was not
unwelcome, as she sometimes used
offensive or explicit language.  In part,
per Floyd, the company was hampered
by a “code of silence” by employees
about misconduct, and that accordingly,
the company wasn’t responsible for
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conduct it didn’t know about.  Herein,
this case was about reasonableness, he
opined, and Stone Container had acted
reasonably, as the standard didn’t 
require perfection.  While conceding
Jaggers was a jerk, he contended his
conduct, and the store’s knowledge of it,
did not rise to the level of imposing
liability.  On damages, he pointed to
Granacher’s testimony, and noted
Maxwell didn’t see a doctor until
instructed by her attorney.  He finished
calling the damage claims excessive in
light of no physical injury, and asked the
jury to find for Stone Container,
recognizing their reasonable conduct.
    Morris, began arguing there was a
hostile and nasty environment at the
plant, more specifically noting, (1)
vulgar language on a daily basis, (2) it
was demeaning to the woman who were
baggers, and (3) machine operators
treated baggers as second class citizens. 
As to defendant’s conduct, he noted they
took no action to implement or enforce
the harassment policy, and in fact,
employees mocked same.  Jaggers was,
Morris opined, just a bully, reiterating
his conduct the day the policy was
distributed.  He then traced that the
company knew about this kind of
conduct for years, and that managers
laughed along with it; Morris did so in
part, with testimony of same from
Jaggers, who described incidents where
managers participated.  He reasoned, if
Stone Container was sincere about
having a policy, they would have
actually trained their managers.  As to
Maxwell’s behavior, he noted there were
just three or four incidents over four
years, as opposed to the daily conduct
which occurred among others.  The real
concern of Stone Container, Morris
argued, is not to take care of their
employees, but to fill bags.  Turning to
damages, he remarked that the defendant
treated their employees as if they lived
in a third world county, permitting
Maxwell to be degraded and
emotionally harmed, a wrong for which
justice demanded compensation.  He
asked the jury to do something good,
and return with an award of punitive
damages, to speak to the defendant in
the only language they understand, to
wit, dollars. 
    The jury was instructed on three
counts, (1) sexual harassment, (2)
retaliation and (3) negligent supervision. 
On the first Maxwell had to show the
following: (1) she was subject to
unwelcome advances, (2) that the
managers knew or should know of same,
(3) when aware, took no corrective
action, (4) that it interfered with
Maxwell’s job and (5) it was severe. 

The panel answered yes to this count,
and the other two by an 11-1 tally after
75 minutes of deliberation.  She was
then awarded her medicals and lost
wages as claimed, plus $100,000 for
emotional damages.  Turning to punitive
damages, the panel selected $500,000. 
The verdict totaled $602,999.

Malicious Prosecution
Pack v. S&S Firestone, 94 CI 1318
Plaintiff: Fred Peters, Lexington
Defense: Jeffrey Darling, Darling &
Reynolds, Lexington
Verdict:  $15,019 for plaintiff
Circuit:   Fayette (5), J. Noble, 

 12-21-98
    On 1-28-93, George Pack, age 24,
wrote a bad check to SS Firestone #3 for
$9.43.  The store owner, Wayne Palmer,
who also owned another store in town,
SS Firestone #10, went to the county
attorney for assistance in collecting this
sum.  On 2-24-93, Pack received a letter
from that office, and the next day, he
paid the $9.43, plus $10 for the check
charge, at SS Firestone #10.  Although
the first check was written at #3, the
county attorney letter showed the
address of #10.  The matter seemed
resolved.
    However, Palmer operated #3 and
#10 as separate entities, and apparently,
#3 where the check was written, didn’t
know Pack had paid same.  Thereafter, a
month later, Palmer sought the county
attorney’s assistance again in collecting
the debt.  Although Palmer  denying
knowledge this would happen, a warrant
was issued for Pack’s arrest.
     On 4-30-93, at his job at Blue
Cross/Blue Shield in the Republic Bank
Building, Pack was arrested, handcuffed
and led out through the glass elevator in
front of his co-workers.  The booking
picture showed a dismayed Pack in
suspenders and a tie.  Four hours later he
was released, but his canceled check had
not yet come back; he then immediately
repaid the $19.43.  The charges were
ultimately dismissed.
    Herein, he sued both SS Firestone
stores for malicious prosecution with
respect to the arrest.  Namely, he was
subject to a humiliating arrest, even
though the check was paid.  Plaintiff
also discounted the dichotomy between
store #3 and #10, inasmuch as they were
operated by the same person, and further
that Palmer knew that a warrant should
have been issued.  Plaintiff’s theme of
the case was “arrogance, irresponsibility
& unrepentance,” noting the second
payment of the $19.43 was never repaid,
nor was there an apology.
    The defense countered that there was
no malice, and that instead it was a

simple oversight.  The store merely
sought to collect the cold check, and if
there was a mistake, it was with the
County Attorney; moreover, a warrant
was never requested.  The store also
pointed to the care of Pack, who did in
fact initially write a bad check, and then
paid it at the wrong store, even though
the prosecutor’s letter said to pay same
at the location where the check was
paid.  All of the aforesaid, then
evidenced an attempt to collect the debt,
but no malice.
    The defense was held to the standard
of ordinary care in seeking the criminal
charges, and specifically to find for
plaintiff, the jury had to believe when
the store instituted charges, it knew or
should have know the check was paid,
and that the criminal proceeding was
designed to harass, not collect.  The
panel answered same for Pack, and
awarded him $5,000 for humiliation,
apportioning same 50-50 between the
two stores.  It rejected a finding of fault
against Pack.  The jury then awarded
plaintiff $10,019 for punitive damages,
the last $19 representing the second
payment by Pack to SS Firestone, which
was never returned.  The verdict totaled
$15,019.

Medical Negligence
Thacker v. Lockstadt, 93 CI 3413
Plaintiff: Jerry Anderson, Lexington
Defense: Scott Whonsetler, Whonsetler
& Associates, Lexington
Verdict:  Zero Verdict
Circuit:   Fayette (8), J. Clark, 12-10-98
    In the fall of 1992, Robert Thacker,
age 50, injured his shoulder in a string
of job-related incidents, such that it
could be dislocated by as simple an
activity as putting on a shirt.  He went to
Dr. Harry Lockstadt, Orthopedics,
Lexington, for treatment.  Lockstadt, on
10-22-93, performed a surgery to tighten
the shoulder.  It is alleged that surgery
made things worse.
    While plaintiff’s arm was pain-free
prior to the surgery, but for the shoulder
socket problem, he was left after the
surgery with a dead arm.  He has since
endured four surgeries to fuse the
shoulder, and it was not disputed that he
could no longer use the arm.  In this
action, he sued Lockstadt for
negligence.  
    Through Dr. Merrill Reuter,
Orthopedics, W. Palm Beach, Fl, the
initial liability theory was that the
brachial plexus was injured intra-
operatively.  The theory then shifted to
the notion that the brachial plexus injury
was pre-existing, and it was a departure
to not identify same before the surgery.  
    The defense then employed an expert,



January 19, 1999                         3 KTCR 1                                3

Dr. Leonard Goldner, Orthopedics,
Duke, who identified the brachial plexus
injury and diagnosed a rare condition,
Parsonage-Turner Syndrome, such that
the brachial plexus condition may have
been brought on by trauma, or a viral
condition brought out by surgery, or the
loss of the arm may have been
coincidental.  In any event, Lockstadt
didn’t depart from the standard of care. 
He discounted the injury intra-
operatively, because when the brachial
plexus is injured, the effect is always
immediate and dramatic, never getting
progressively worse, although it may
improve.  Herein, Thacker’s injury
worsened over time.
    Reuter having expressed the opinions
aforesaid in a discovery deposition, was
then deposed for trial.  Therein, in
partial reliance on Goldner’s opinion, he
backed off his earlier testimony, and
found no departure by Lockstadt.  To
survive directed verdict, plaintiff was
able to impeach Reuter with his earlier
testimony.
    All told, plaintiff sought medicals of
$6,720, plus $49,920 for those in the
future.  Suffering was capped at
$800,000, and his wife sought $500,000
for loss of consortium.  Lost wages were
$131,548, and impairment was capped
at $857,805.  The defense countered this
proof with Luca Conte, Vocational
Expert, Louisville, who opined there
were numerous jobs which plaintiff
could perform, although he claimed total
disability.
    There was also proof from treating
doctors, including Dr. Douglas
Kennedy, Pain Management, Lexington,
who recognized a stretch injury to the
brachial plexus, from which plaintiff
looked to for a causal link.  Other
treating doctors testified as well,
including Ben Kibler, Orthopedics,
Phillip Hylton, Neurology, & Judson
Chalkley, Pain Management, all of
Lexington, who each recognized the
injury, but also indicated the Lockstadt
surgery was not a causal factor.
    The jury found Lockstadt had not
departed from the reasonable orthopedic
standard, not reaching plaintiff’s care,
apportionment or damages, awarding
nothing.  Subsequent to trial, with new
counsel, Thacker moved for a new trial,
citing the irregularity in Reuter’s
opinions.  Since filing that new motion,
plaintiff’s new counsel has noticed a
motion, set the same date, moving to
withdraw.  It was learned that post-trial,
Thacker sent vaguely threatening and
signed letters to attorneys Whonsetler
and Anderson, plus Dr. Goldner in
North Carolina.  Whonsetler’s indicated
Thacker controlled him, and where he’ll

go.  A no contact motion has been filed. 
See Rafferty v. Bentley, 2 KTCR 25,
page 3, for a brachial plexus injury, tried
by Whonsetler’s former partner, and
where Goldner also acted as the defense
expert.

Housing Discrimination
Speed v. Sonnet Cove Apartments et al,
97 CI 0482
Plaintiff: Edward Dove, Lexington
Defense: Johann Herklotz, Piper
Wellman & Bowers for Sonnet Cove
John Schrader, Geralds Moloney &
Jones, Lexington, for Sartipi & Jones
Verdict:  $69,981 for plaintiff
Circuit:   Fayette (2), J. Payne, 

 12-10-98
    For several years, Elsie Speed, age
46, a retired teacher, had lived with her
two teenage children, Erika and Walter,
at the Sonnet Cove Apartments in
Lexington near Henry Clay High
School.  The Speeds are black.  In
February of 1996, the Speed’s became
the subject of harassing conduct, such
that trash and waste were left at their
door, her car was vandalized, and her
front door was marked with racial
statements.  She also received harassing
phone calls, stating she should “go back
to Africa” and on one occasion, she
punched *69 to trace the call, and got
the number of the apartment complex.  It
is believed this conduct occurred the day
after Speed had a white woman’s car
towed from her handicap spot.  The
police were involved, but the
perpetrators of this misconduct could
not be located.
    She had complained of problems to
the complex about her handicapped
parking spot, to wit, (1) it was too far
from her apartment, (2) when the sign
was knocked down, the complex was
slow to replace same, and (3) the
complex wouldn’t install a handrail for
her use.  Speed suffers from
fibromyalgia.
    In this action, through the local
housing agency, plaintiff brought suit 
against Sonnet Cove, and two managers
individually, Janice Jones and Kim
Sartipi.  She alleged that the company’s
lack of response to her problems
resulted in constructive eviction, and
damages of $4,881.  Against Jones and
Sartipi, she alleged race discrimination;
in addition to the *69 proof, there was
proof from former employees that
Sartipi had once referred to a black
person with a derogatory term.  A third
count, also against the pair concerned
the three handicap complaints
referenced above.
    The company and the two women
were represented at trial by separate

counsel; however, there was no finger
pointing amongst them internally.  As to
the handicap issues, the company
defended, such that when the sign was
knocked down, within a few days it was
ordered, and within a week, it was
installed.  As to the railing, Sonnet Cove
denied Speed had ever asked.  Similarly,
they were unaware that the parking spot,
54 paces from her door, was a problem. 
In support of their responsiveness, a
stack of work order requests from Speed
was introduced.  In fact, both Sartipi and
Jones denied anything other than
minimal contact with Speed, and
absolutely denied any racial harassment
or slurs.  The *69 proof was
contradicted by a witness from GTE,
who indicated this was impossible, as
there was no *69 on plaintiff’s bill.  As
well, although no culprits were ever
identified, the defense noted Sonnet
Cove was cooperative with the police.
    From this gravamen of conflicting
facts, the jury was instructed on three
counts, (1) constructive eviction, (2)
racial discrimination against either Jones
& Sartipi, and (3) discrimination as to
the three handicap issues, also as to
Jones and Sartipi.  The panel found
constructive eviction, and awarded
$4,881, the amount claimed.  It rejected
the racial discrimination claim as to
both.  It also rejected housing
discrimination as to Jones, but not
Sartipi; the instruction didn’t require the
panel to identify which of the three she
had violated.  Elsie Speed had sought
embarrassment and humiliation damages
of $1 million; each child sought ½ that
amount.  Having found the housing
discrimination, the jury awarded Elsie
$55,000, and each child $5,000 each. 
Judgment was entered for $69,881, but
it didn’t specify whether Sonnet Cove,
or the other defendants would be
responsible.
    Subsequent to the trial, the defense
has moved for a JNOV motion, citing a
juror who indicated the damage figures
were arrived at by the quotient method. 
As well, the defense team authored a
letter to the Herald Leader, taking issue
with the paper’s focus on the racial
elements of the case, when in fact, the
jury rejected this.  As well, they called
the paper’s later editorial about “hate
and harassment” a response to a
“manufactured drama”, in that there was
no finding of same by the jury.

Medical Negligence
Caudill v. Garretson et al, 94 CI 2477
Plaintiff: Alan Leibson, Louisville
Defense: John Phillips, Boehl Stopher &
Graves, Louisville
Verdict:  Zero Verdict
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Circuit:   Jefferson (1), J. Jasmin, 
 12-15-98

    On 5-14-93, Henry Garretson,
Neurosurgeon, performed an anterior
diskectomy on Laura Caudill, age 35;
assisting Garretson, was a resident,
Susanne Fix.  The surgery was designed
to relieve a painful C-5,6 disc
protrusion.  Garretson marked the
incision line, Fix made the cut, then
Garretson did the procedure, with Fix
closing the wound.  During the
procedure, the laryngeal nerve was
stretched, which resulted in a vocal cord
injury, affecting Caudill’s voice,
breathing, leaving her light-headed and
fatigued, and causing a choking
sensation.  Dr. James Netterville, ENT,
Nashville gave fact proof about a
medialization surgery he performed on
plaintiff just before trial.  Her medical
expense was $13,600.
    Herein, she sued both Garretson and
Fix for negligence in connection with
surgery.  Her theory was that the
incision into her back was too low and
too small to properly visualize, and that
this led to the stretch or severing injury
of the nerve.  Dr. Robert Wilfong,
Neurology,  Wilmington, NC, noted
more than a stretch injury, and found
irreversible damage.  He did not find a
violation of the standard of care.  
Similar proof came from Dr. Roger
Ostdah, Neurology, Mechanicsburg, PA. 
Another doctor, James Wilson, ER,
Louisville, who identified himself as a
medico-legal expert, found a deviation,
and more than just a stretch injury,
because plaintiff had not improved. 
Phillips impeached him with proof he
had no medical license.  There was also
an informed consent claim, such that
Caudill remembered no discussion of a
possible nerve injury.
    The informed consent claim was
defended with proof of a dictated note
by Garretson, which specifically
enumerated the nerve injury potential,
and Caudill having signed a form which
reflected same.
    The defense expert was Dr. John Van
Gilder, Neurosurgery, Iowa City, IA,
who noted Garretson complied, and that
the injury was a recognized risk. 
Moreover, consent was proper, and he
also was critical of plaintiff for refusing
care which would have improved her
condition.
    Phillips indicated first in closing that
the proof indicated three main points,
(1) the doctors acted reasonably, (2) the
complication is a recognized risk and (3)
it is correctable, but Caudill
unreasonably delayed same.  As to the
complication, he explained that some
nerves are more suspectable to injury,

but that Garretson acted reasonably, and
the problem couldn’t have been
predicted in advance of the surgery.  He
also criticized Caudill for having the
necessary surgery just trial before with
Dr. Netterville, and asked the jury to
consider same in any damage award.  He
finished that while Caudill wouldn’t
listen to her doctors, she would listen to
a jury verdict, and he asked that same
help her get on with her life and provide
justice to the defendants.
    Leibson told the panel the disruption
of the nerve was indicative of a violation
of the standard of care, and reviewed
testimony that the incision was too small
and in the wrong place, and that
accordingly, the nerve was destroyed. 
The case was about “taking
responsibility for what we do” and he
finished discussing the jury instruction
damage claims.
    The jury was instructed as to
Garretson and Fix, about  a reasonable
neurosurgical and resident standard,
respectively.  The generic instruction
also included the informed consent
question.  The jury found both doctors
not at fault, and didn’t reach plaintiff’s
care, apportionment or damages,
awarding nothing.  She had sought $1.5
million for past suffering; $500,000 for
that in the future.

Medical Negligence
Padilla v. Smith, 97 CI 1479
Plaintiff: Brett Reynolds, English Lucas
Priest & Owsley, Bowling Green
Defense: Craig Johnson, Whonsetler &
Associates, Louisville
Verdict:  Zero Verdict
Circuit:   Warren (1), J. Lewis, 

 12-11-98
    On 12-26-96, Anne Padilla, age 55,
slipped and fell, landing on her hand. 
When she stood up, her left index finger
was facing sideways.  On 1-3-97, she
was treated by Dr. Keith Morrison,
Orthopedics, Bowling Green, who
placed her dislocated and fractured
finger in a splint.  Although she was
feeling better, she returned to see
Morrison on 1-13-97, although her
finger was feeling better.  Morrison
selected a conservative treatment and
referred her for physical therapy.
    The next day, she reported to
Diversicare Rehabilitation, where
physical therapist, Eric Smith
manipulated her finger.  She described
the session as very painful, which she
expressed visibly.  On 1-16, she saw him
again, and similarly, the pain was
excruciating.  It was clearly visible, as
she cried throughout.  Despite this,
Smith continued to work the finger, and
she recalled that at this session,

something in her finger “had sprung.”
    Unable to stand Smith’s treatment
again, she returned to Morrison on 1-20,
and he noted the injury had progressed. 
He referred her to Dr. Tsu Min Tsai,
Hand Surgeon, Louisville, who on 1-22,
performed a surgery, placing a pin in the
finger.  Tsai testified, without making a
causal link, that the condition of the
finger had worsened between 1-13 and
1-20, relying on X-Rays.  Plaintiff has
since had to wear a variety of orthotic
devices, and has suffered continuing
pain.  
    Herein, she sued Smith for negligence
in performance of the physical therapy. 
Besides the proof aforesaid, she called,
Beverly Parish, Hand Therapist,
Bowling Green, who based on Padilla’s
report, concluded Smith had improperly
monitored her pain symptoms; she was
precluded from giving expert causal
care.  Plaintiff’s damages beyond
suffering included $11,439 for medicals,
and lost wages of $1,159.
    Smith recalled the physical therapy
sessions differently, to wit, he observed
plaintiff during same, and denied that
she was crying; instead, he had properly
gauged her pain.  Expert proof came
from Dr. James Kleinert, Hand Surgeon,
Louisville (in the same group as Tsai),
who concluded the finger was doomed
from 12-26, and that injury was
progressive thereafter including the 1-3
and 1-13 visits.  He discounted any
change between 1-13 and 1-20, when
she saw Smith, but if there was, he
would not be surprised, because of the
progressive nature of the injury.  While
not blaming Morrison, he opined he
wouldn’t have ordered that level of
physical therapy, and that Smith in
performing same had complied with the
doctor’s order and the standard of care,
also focusing on the importance of
communication between Smith and
Padilla.
    The jury was asked to consider if
Smith had violated the reasonable
physical therapist standard, and found
after ten minutes of deliberation that he
had not, awarding plaintiff nothing.

Auto Negligence
Klosterman v. Weiber, 97 CI 4625
Plaintiff: Tyler Thompson, Dolt Furkin
& Thompson, Louisville
Defense: Valerie Herbert, Ricketts &
Travis, Louisville
Verdict:  $11,678 for Duane; $4,486 for
Lisa
Circuit:   Jefferson (2), J. Shake, 

 12-10-98
    On 11-29-95, Duane Klosterman, age
3,1 was stopped on Shelbyville Road
near the Gene Snyder in Eastern
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Jefferson County with his fiancé, Lisa,
age 30, (now his wife), when they were
rear-ended by Donna Weiber.  Although
liability was directed as a matter of law
against Weiber, she had indicated that
Duane had slammed on his brakes,
causing her 400 series Mercedes to
strike the Klosterman vehicle.  There
was minor damage to the Klosterman
vehicle; the Mercedes was moderately
damaged.
    Lisa complained of a chest bruise,
rotator cuff injury, plus a back strain, all
of which interfered with her wedding,
and which is still painful.  She sought
$10,000 for suffering, plus $986 of lost
wages from her job at Baptist East.
    Duane suffered a stress fracture to his
ribs at T-8,T-9, as well upper and lower
back pain radiating into his shoulder. 
He indicated the pain comes and goes. 
Medical proof came from three
orthopedic doctors, Steven Glassman,
Daniel Mauer and Gregory Gleis, who
linked his symptoms to the crash.  He
claimed $25,000 and $10,000 for past
and future suffering, respectively, plus
$5,000 for future medicals.  His lost
wage claim was for $1,678.
    The defense used an IME to evaluate
Duane, Dr. James Harkess, Orthopedics,
Louisville, who could identify no
problem or impairment, but did note a
complaint of leg pain; (Duane denied
any such complaint.)  As well, Harkess
suspected his complaints were
psychoneurotic, and suggested Duane
needed psychiatric, not orthopedic care.
    Herbert first noted in closing that the
impact was not severe enough to knock
the Klosterman vehicle into the car in
front of it, also noting the minimal cost
of repair.  As to Lisa, she noted her
injuries healed rapidly and successfully
from a short-term strain.  While not
suggesting a number, she contended the
pain was not constant, and didn’t merit
the claimed $10,000.  She questioned
why Duane’s injuries were more serious
than Lisa, who had endured the same
accident, calling it a minor injury that
likely healed within 6 weeks.  She
conceded some sum was owed for past
suffering, but that there should be none
for future suffering, because per
Harkess, there was no injury to a
reasonably certainty.  
    Turning to Duane, Thompson argued
in closing that he had not healed
quickly, and that he ought not be
penalized for his slow recovery, and he
recited plaintiff’s testimony that he still
is in pain.  He criticized Harkess, whose
opinion was different than the other
doctors, also noting that he tends to find
what the firm of Ricketts and Travis
wants him to find.  Conversely, if Duane

wasn’t hurt, he wouldn’t have endured
over 60 office visits and physical
therapy.  He discussed damages, and
noted the Bible calls pain a punishment,
and compared his injury to a pebble in
the shoe, a constant, nagging and
disruptive pain.  As to Lisa, he
suggested $2,000 a week for her period
of suffering was reasonable, particularly
in that it interfered with her wedding. 
Throughout his closing, he utilized
medical exhibits to support his
arguments.
    The jury, which only contemplated
damages, awarded Duane $10,000 for
past suffering, plus his lost wages, but
nothing for suffering and medicals in the
future.  His award totaled $11,678.  Lisa
took $3,500 for suffering, plus her lost
wages, for a total of $4,486.  Combined,
the couple was awarded $16,164.

Slip and Fall
Taylor v. Wells et al, 96 CI 1547
Plaintiff: David Sage, Hummel & Coan,
Louisville
Defense: James Grohmann, O’Bryan
Brown & Toner, Louisville
Verdict:  $13,435 for plaintiff reduced
50% by comparative fault
Circuit:   Jefferson (6), J. Ryan, 12-9-98
    On 3-14-95, Dana Taylor, age 30, was
helping her friend, Sherry Gosling,
move some furniture at a residence.  As
she backed down the back steps,
carrying a table, the bricks stacked on
concrete block steps shifted, and she
fell, breaking an ankle.  The parties
involved were more complex than the
typical case.
    The house where the fall occurred
was owned by Angela Wells, Sherry’s
sister.  Residing there, because of a fire
at their home, were Sherry, Angela, and
Angela’s parents, Dennis and Sharon. 
Dennis and Sharon were also sued,
because Angela has cerebral palsy, and
is unable to manage her own affairs;
Angela was also sued.  Sherry, the sister,
who was a tenant, was not a defendant.
    After the fall, Angela endured a
surgery to repair the ankle, and has
complained of continuing pain, as her
ankle “hurts all the time.”  Her medical
expense was $10,935, and she sought
$5,000 for future medicals; pain and
suffering damages were not capped. 
The Wells defended in part, noting that
plaintiff was familiar with the steps, that
she had used them before, including that
day when she entered the house.
   Grohmann called the case about
Taylor having changed her story, and
noted an earlier statement where she
failed to mention the bricks were
unstable.  He noted that at the hospital
that day, she told the doctors and nurses,

“I fell off the porch.”  Grohmann told
the jury plaintiff hadn’t exercised
ordinary care, her view of the steps
having been obscured by the table she
carried.  As to the injury, he contended
she was now healed. (During his closing,
plaintiff openly wept.)
    Sage then closed for plaintiff, and
narrowed the case to one question, did
she fall on her own or was it because of
the steps?  He contended the parents
knew the condition of the steps, and
failed to warn Taylor, and that same was
a substantial factor in causing the fall. 
He denied Taylor had changed her story,
suggesting instead her statements had
been misrepresented.   He turned to his
client, and noted her weeping, blaming it
on being called a liar. (By this point,
members of the Taylor family were now
sobbing.)  Noting that Angela couldn’t
understand the circumstances, he asked
that the verdict be apportioned against
the parents only, calling the steps “an
accident waiting to happen.”  To
describe suffering, he used the device of
how much compensation one would
require to undergo a medical experiment
where one’s ankle was broken.  He then
suggested $62,500 would be a fair
award, breaking same down by the
various portions of her recovery.  
    While deliberating, the jury asked
how the apportionment of fault would
affect the verdict; they were instructed
not to consider same.  In their verdict,
they found plaintiff and both parents at
fault, but not Angela.  It then
apportioned same 50% to Taylor, and
25% each to the parents.  She was
awarded her medicals as claimed, plus
$2,500 for future medicals.  There was
no award for suffering.  The verdict then
was for $13,435, less 50% comparative
fault.
    
Breach of Real Estate Listing
Contract
Larramore v. Rucker, 94 CI 0283
Plaintiff: Richard Hornung, Hebel &
Hornung, Louisville 
Defense: John Selent, Dinsmore &
Shohl, Louisville
Verdict:  $180,000 for plaintiff
Circuit:   Oldham, J. Fritz, 11-9-98
    Joanne Larramore, a realtor in
Oldham County, had worked for a
period of time with William and Patricia
Rucker, assisting them in the sale of the
Triple R Farm.  In July of 1995, a listing
contract was signed, and then on 7-23-
93, a letter of understanding was
reached between the Ruckers and HFH,
a development company.  The sale price
for the 500 acre farm was $3,000,000. 
While a contract was never signed, a
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later letter modifying the understanding
letter was generated.
    The deal with HFH fell through, and
the Ruckers ultimately sold the farm to a
Bingham heir for $3,000,000 cash; the
deal with HFH had contemplated owner
financing by the Ruckers.  Thereafter,
the Ruckers refused to pay Larramore
her 6% commission on the three million,
$180,000.  She brought this suit to
collect same.
    She asserted that consistent with the
listing agreement, she produced a ready
and willing buyer, a binding agreement
was reached, and that at this time, the
commission was earned.  Although the
deal didn’t go through, plaintiff
contended it was because the Ruckers
asked HFH to back out of the deal,
ultimately terminating same. 
    The Ruckers defended on several
grounds, to wit, (1) the letter of
understanding was not a binding
agreement, (2) the deal fell through
because necessary contingencies were
not met, including necessary surveys and
zoning by HFH, and (3) there was never
a closing or a final sale, and thus no
commission was earned.
    The jury was then asked in the
instructions to consider (1) whether a
listing agreement was reached and a
buyer was found before the contract
time expired, or (2) a binding contract
was entered with HFH and the
requirement of a formal contract was
waived.  If the panel found for
Larramore under either, the instructions
provided she was to be awarded
$180,000.  Under both, it found for her. 
There was an additional, non-dispositive
instruction, inserted by the Judge on his
own accord, which asked if Mr. Rucker
had requested that HFH release him
from the sale; the answer was yes.  The
verdict for Larramore totaled $180,000,
representing her commission on the
HFH deal.
    
Medical Negligence
Rice v. Fried, 95 CI 3811
Plaintiff: Joe Savage, Savage Garmer &
Elliott, Lexington
Defense: Linda Hopgood, Lexington
Verdict:  Zero Verdict

Circuit:   Fayette (1), J. Keller, 12-7-98
    On 12-9-77, Andrew Fried, a
radiologist, performed an ultrasound on
Angela Rice, eight months pregnant. 
Fried reported to the treating Ob-Gyn,
Dr. Lewis Hicks, that placenta previa
was not present, a condition where a
portion of the placenta covers the
internal cervix in the birth canal.  On 12-
30-77, Angela’s baby, Ellen, was born,

but not before vaginal delivery was
ended due to an antepartum hemorrhage,
and a c-section undertaken. 
    In this action, an adult Ellen  filed suit
alleging negligence by the radiologist in
his report to Hicks.  Through Dr. Patrick
Lavery, Ob-Gyn, Kalamazoo, MI, it was
developed that there was no way to
determine via the ultrasound whether
there was placenta previa, and thus it
was error to rule it out, and accordingly
Dr. Hicks properly relied on the Fried
report, which led to the hemorrhaging,
c-section and injury to Ellen.
    The alleged injury to Ellen, now 20,
and a college student in Massachusetts
at Wheaton College, was that she
suffered a lower cranial dysfunction at
birth, which manifest as cerebral palsy,
such that Ellen suffered with
neurological problems with motor
movements, her tongue, speech and gait. 
Dr. Stephen Bates, Pediatric Neurology,
Little Rock, noted these problems and
linked them to the incident.  Dr. Robert
Granacher, Neurology, Lexington,
assigned a 14% impairment, and
causally connected same to her birth. 
Vocational proof came from Jack Sink,
Athens, GA, who noted that with her
limitations, Ellen was not likely to go to
a graduate professional school.  It had
been Ellen’s aspiration to become a
physician.  Impairment damages were
calculated at $2,021,840.  At trial, Ellen
was described as an articulate witness,
despite her injury.
    The defense disputed that there was
ever a placenta previa condition,
utilizing Dr. John Seeds, Ob-Gyn,
Richmond, VA, who opined that
condition was impossible if just before
the c-section, the baby’s head had been
at zero station, such that placenta and
head couldn’t have occupied the same
location.  Moreover, if Ellen
experienced a trauma at birth, signs
would have been present which were not
in this case.   A Pediatric Neurologist,
David Holtzman, Boston, recognized
only minor motor deficits, which he
linked not to the birth or a trauma, but
instead to an in utero infection.  David
Shraberg, Psychiatry, Lexington,
diagnosed ADHD, plus an obsessive
compulsive disorder, but linked these to
hereditary causes, not the birth.  As well,
the original delivering doctor, Hicks, 
opined there was no trauma, no placenta
previa, and who further had no criticism
of Fried.
    Plaintiff called a rebuttal expert to
Seeds, Dr. John Barton, Ob-Gyn,
Lexington, who testified that while it not
more likely than not, placenta previa can

exist at a head location of zero station.
    In addition to her impairment
damages, plaintiff had sought
$1,000,000 for suffering.  The panel
found that Fried had not departed from 
the 1977 radiology standard, and
awarded plaintiff nothing.

Pregnancy Discrimination
Timmons v. Sam’s Wholesale Club, 
97 CV 224
Plaintiff: Thomas Clay, Louisville &
Sean Ragland, Bolus Jaggers &
Ragland, Louisville
Defense: Michael Luvisi, Woodward
Hobson & Fulton, Louisville
Verdict:  Zero Verdict
USDC:   Louisville, J. Heyburn, 1-9-99
    In early 1995, Amey Timmons, in her
twenties, was hired by Sam’s Wholesale
Club, to work as a cashier.  During that
year, she worked in that role, sometimes
assisting as a greeter, and at the hot dog
stand frequently.  In November, she
discovered she was pregnant, and
advised her superiors of same.
    As her pregnancy progressed, she
asked her boss if she could move from
her position as a cashier, which required
her to be on her feet, to do heavy lifting,
and to take only limited breaks, to a less
demanding role.  The company told her
to get a doctor’s note, and she did,
which mentioned a lifting and sitting
restriction.  Management thought this
note was not specific enough, and a
more specific second note was
generated.
    At this time, 2-4-96, she contends she
was told by the store GM, Lester
Kimble, that there were no light duty
positions available, and that her only
option was to take a medical leave, or
resign.  She disputed these options,
noting that right after this event, a
position at the merchandising desk came
open.  A few weeks later, out of work,
she took a job at Coyote’s as a cashier. 
    She also noted that the company had a
policy of finding light duty jobs for
persons with on-the-job injuries, but not
for persons with non-job related
conditions, including pregnancy.  It was
that distinction that served as the basis
of this lawsuit, to wit, it violated the
Kentucky Civil Rights Act to not make
the accommodation for a pregnant
woman, but to readily do so for a person
with an on-the-job condition.  In
support, there was proof that the
company placed a quadriplegic in a
greeter position, and the argument
followed, if the store could find a spot
for him, they could do so for Amey.
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    Sam’s disputed some of the facts
aforesaid, namely that the company had
a strict anti-discrimination policy as it
pertained to pregnancy, and Kimble
proudly recalled the twenty or so babies
that his employees had delivered; this
was countered with Kimble’s testimony
that he didn’t know about the company’s
pregnancy policy.  Sam’s also contended
that at the 2-4 meeting, Kimble merely
explained the options to Amey, such that
(1) she could get a new, less restrictive
note, (2) take a medical leave or (3)
apply for a job that might come open. 
Instead of doing any of these, the store
contended she elected to take a new job
at Coyote’s.  
    The defense also noted that Amey
was not selected for the membership
desk job because she lacked appropriate
assertiveness, and in support of a non-
discriminatory purpose, discussed that
prior to her pregnancy, she’d sought that
job and been turned down.  Moreover,
Sam’s didn’t have a duty to make an
accommodation for her condition, and
that the quadriplegic was so treated
because of ADA concerns.  Turning to
damages, Sam’s tended to discount her
emotional stress with evidence Amey
had a STD and has filed a medical
malpractice case.
    The question from this gravamen of
facts was whether Sam’s had
discriminated against Amey because of
her pregnancy.  The panel answered no,
and didn’t reach her wage loss claim of
$15,360 or emotional suffering,
awarding nothing.  Interestingly, a
second jury panel was selected, after the
first was chosen, because the clerk
inadvertently sat a juror whom the
defense had struck.  Prior to trial, there
was no offer from Sam’s.  It is also
noteworthy that the court permitted
plaintiff to seek punitive damages, but
ultimately granted a directed verdict for
the defense on this element, citing
insufficient proof.

Underinsured Motorist
Conner v. All-State, 97 CI 0591
Plaintiff: Brent Travelsted, Hughes &
Coleman, Bowling Green
Defense: Michael Bishop, Bishop
McCracken & Potter, Bowling Green
Verdict:  $15,636 for Wanda; $2,000 for
Marvin
Circuit:   Warren (2), J. Minton, 

 12-22-98
    On 8-3-96, as Wanda and Marvin
Conner traveled on Highway 185 in
Warren County, a car driven by Eleanor
Gibbs pulled out in front of them,
causing a significant crash.  Wanda, age

65, suffered a concussion when she
struck the windshield, which led to
blurred vision and headaches.  As well,
she broke an ankle and fractured seven
ribs, plus soft-tissue injuries to her neck
and shoulder.  Her husband, Marvin, age
63, had a cut to the head, broken
dentures, plus soft-tissue neck and back
pain.
    Wanda was treated by Frank Buono,
Orthopedics, Bowling Green, who
discussed the broken bones, and Dr.
Walter Warren, Neurology, Scottsville,
discussed her concussion.  Her medical
bills totaled $13,000.  An IME, Dr.
Robert Weiss, Neurology, Nashville,
identified her soft-tissue and concussion
injury as non-permanent.  Medical proof
for Marvin came from John Tapp,
Orthopedics, Bowling Green, who
recognized a soft-tissue injury, imposed
upon degenerative problems.
    In this action, the couple sued Gibbs,
who tendered each her policy limits of
$25,000.  This trial proceeded against
All-State for underinsured benefits,
kicking in for each plaintiff above the
$25,000 threshold.  At trial, the jury
knew the identity of All-State, and that
underinsured coverage was implicated;
they didn’t know about the policy limits
however.
    As All-State admitted liability for the
tortfeasor Gibbs, the only jury issue was
damages.  Wanda was awarded $12,500
for her suffering, plus $3,136 for lost
wages.  She took nothing for impairment
from her position as a cook.  Wanda’s
verdict totaled $15,636, but less than the
threshold.  Similarly, Marvin received
just $2,000 for his suffering, the only
claimed element, and judgment was
entered for All-State as to each plaintiff.

Auto Negligence
Thomas v. Meadows, 97 CI 0270
Plaintiff: David Smith, Corbin
Defense: Warren Keller & Pamela
Chesnut, Taylor Keller & Dunaway,
London
Verdict:  $10,441 for plaintiff
Circuit:   Whitley (2), J. Braden, 

 10-28-98
    On 8-3-95, John Thomas, age 59, was
backing a 4 ton rollback truck out of a
driveway onto narrow Tidal Wave Road
in Whitley County, when he observed a
vehicle coming.  Before he could move
his truck, the other car, driven by Daniel
Meadows, struck his truck.  Meadows
reported that as he came over a hill, the
truck blocked the narrow road, and he
could not evade same.  Herein, Thomas
sued Meadows for negligence.
    Plaintiff’s injuries included

headaches, which resolved, plus a
continuing and burning pain in his low
back.  Medical proof came from Dr.
Greg Bargo, D.C., Corbin, who
identified a sprain-strain injury.  The
medical expense was $2,441.  He also
sought lost wages, impairment and
future medicals, plus suffering.
    The defense did not use an IME, but
did call Dr. William Brooks, Neurology,
Lexington, who treated plaintiff once
upon a referral, and who identified only
a temporary sprain.
    The jury found the plaintiff had not
violated the standard of care, including a
specific duty to yield in backing out into
Meadows’ path.  The panel went on to
find Meadows negligent, and awarded
plaintiff his medicals.  He also took
$500 each for past and future suffering. 
For lost wages he was awarded $1,500.
He took $3,000 for impairment and
$2,500 for future medicals.  The verdict
totaled $10,441, but the judgment was
reduced by the award for medicals and
lost wages, because Thomas was
uninsured at the time of the wreck.
    
Auto Negligence
Price v. Wickliffe, 97 CI 0472
Plaintiff: Michael Dean & Marilyn
McGhee, London
Defense: Ernest Jones & Patsey Yewell,
Geralds Moloney & Jones, Lexington
Verdict:  $4,000 for plaintiff
Circuit:   Madison (2), J. Jennings, 

 12-17-98
    On 4-4-95, Rita Price, age 31, was a
passenger in a car driven by McCoy,
which was rear-ended by Robert
Wickliffe as it sat stopped at the end of a
I-75 exit ramp near EKU.  The impact
pushed their vehicle forward into
another car; Price called it a very “hard
jolt.”  Liability was resolved in favor of
Price prior to trial, and the only jury
issue was damages.
    Price’s injuries included neck and low
back pain, plus headaches, and
numbness in her leg.  She reports having
good and bad days. Medical proof came
from a treating chiropractor, Arthur
Bessinger, Lexington, who noted a
bulging disc and nerve impingement. 
Her medical expense was $10,358.
    The defense used an IME, Dr. Joseph
Zerga, Neurology, Lexington, who
identified only a strain, and discounted
Bessinger’s diagnosis, finding no
permanent injury.  He was further
critical of her long-term chiropractic
care.
    The panel, which only contemplated
damages, awarded Price $2,890 of her
medicals, plus $1,100 for pain and
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suffering.  Her verdict totaled $4,000.

Insurance Coverage
Watts & King v. Northern Ins. Co., 
93 CI 0249
Plaintiff: Thomas Herren, Herren &
Adams, Lexington for Watts
Linda Gosnell, Rosenbaum &
Rosenbaum, Lexington for King
Defense: Ronald Green, Boehl Stopher
& Graves, Lexington
Verdict:  For insurer
Circuit:   Fayette (3), J. Overstreet, 

 12-9-98
    On 12-16-84, a group of teenagers cut
school in Scott County and went to buy
alcohol at the Newton Spirit Shoppe.  A
boy as young as 15 bought alcohol. 
Later, the group was involved in a
serious car wreck, killing another driver,
and leaving his son, Chad Watts,
severely brain damaged.  Watts brought
suit against the store and the boys for his
injuries.
    The store’s insurer, Northern Ins. Co.
of New York, denied coverage, noting
liquor liability coverage was not in
effect.  The three partners of the Spirit
Shopped defended same through trial. 
In 1991, a Scott County jury awarded
over $6,000,000 to Watts, and the
store’s share after apportionment of
30%, was $1,948,850.  After a lengthy
appeal, to the state Supreme Court, the
verdict was upheld.  Thereafter, two of
the partners filed for bankruptcy, leaving
only one partner remaining from the
Spirit Shoppe, King.
    In this action, in Fayette Circuit
Court, Watts sued the insurer, and the
local agent Creech-Stafford, the Spirit
Shoppe having assigned their rights to
plaintiff.  The claim was predicated on
the policy of insurance issued to the
Spirit Shoppe, to wit, the policy was
never delivered, and in the absence of
same, the liquor liability exclusion was
not valid.  The second claim was based
on the Consumer Protection Act, such
that on the policy declaration sheet,
numerous optional coverages not
included are listed with the option of
adding same.  However, the liquor
liability exclusion wasn’t listed in this
optional coverage, even though the
policy was for a liquor store.  In support,
Watts relied on a statement from the
corporate representative of the insurer,
such that everything the insured needed
to know was on the dec sheet; it was
argued that was not present herein.  The
claim was valued at $1,948,850, plus
interest, which represented the liquor
store’s share of liability.  Prior to trial,
the agent Creech & Stafford settled their

claim.  King, the partner in the liquor
store, also presented a claim for
$88,000, his legal expense in defending
the Watts action.
    The insurer defended the first part of
the claim on delivery, suggesting it was
likely delivered, and that if it was not,
the fault rested with the agent.  As to the
policy, it was contended the coverage
was excluded, and that the conduct of
the insurer didn’t rise to the level of a
false and misleading act, per the
Consumer Protection Act.  There was no
defense offer prior to trial.
    The jury was asked first if the policy
was mailed.  Before answering no, it had
asked if the insurer was responsible for
the acts of the agent.  There was no
answer from the court.  The second
interrogatory asked whether the insurer
had engaged in false, misleading or
deceptive acts.  It again answered no,
and neither plaintiff, the brain damaged
Watts who sought the $1.9 million
verdict, or the liquor store partner, who
sought $88,000, was awarded nothing. 
Either plaintiff could have prevailed
with a favorable finding under either
query.  This case represents the second
in as many months where a jury faced
with potential risk and value shifting
between insurers and dead or severely
damaged plaintiffs, selected the plaintiff
to bear the burden.  See Manuel v.
Federal Ins. Co., 2 KTCR 24, page 5.
      
Slip and Fall
Mays v. Mills, 97 CI 0303
Plaintiff: Michael Bowling, Wilson
Stanley Bowling & Costanzo,
Middlesboro
Defense: Darrell Saunders, Corbin
Verdict:  $4,946 for plaintiff
Circuit:   Knox (2), J. Messer, 11-25-98
    On 8-10-96, Betty Mays, age 59, was
taking groceries to the mobile home of
her elderly mother, Reathie Mills, as she
had done for years.  As she proceeded
up the three concrete steps to same,
carrying three plastic grocery bags, she
slipped and fell on the top step as it
wobbled; there was some proof the steps
were balanced by the insertion of a
license plate.  
    As a result of the fall, she suffered
from low back and hip pain, radiating to
her legs.  Dr. Ronald Dubin,
Orthopedics, Corbin, recognized a
sprain with some bruising, and opined
that her injury was permanent; he also
identified pre-existing osteophytes, but
testified they can sometimes be
asymptomatic.  Her medical expense
was $4,946.
    Soon after the fall, plaintiff’s mother

passed away, and thereafter, Mays sued
her mother’s estate for money damages. 
At the conclusion of the trial, the jury
was given a specific negligence
instruction, to wit, Mays had to prove all
of the following, (1) Mays was on the
steps with permission, (2) the steps were
unstable, (3) Mills had knowledge of
same, or should have, (4) she had such
knowledge in time to prevent the fall,
(5) she could anticipate her daughter’s
use, and (6) the absence of a warning
was a causal factor.  The jury found that
each of the elements was present, and
that Mills was negligent.   It further
found that Mays was not.  She was then
awarded her medicals as claimed, but
nothing for future medicals or suffering. 
The verdict totaled $4,946.  The liability
instruction listing the six specific
elements is the most comprehensive the
KTCR has observed, and in the greatest
majority of cases, when such a specific
instruction is given in a slip and fall
case, the defense prevails.

Auto Negligence
Puckett v. Bryant, 97 CI 1495
Plaintiff: Maria Geisler, Louisville
Defense: Patricia Abell, Rawlings &
Associates, Louisville
Verdict:  Zero Verdict
Circuit:   Jefferson (2), J. Shake, 

 12-17-98
    On 12-5-95, Vivian Puckett, age 47
was in the process of turning right onto
Preston Highway from an inferior street. 
As she did, Hazel Bryant, then 79, ran a
red light and struck Puckett’s car. 
Bryant, since deceased, did give a
deposition, and indicated that she had
the light, and saw Puckett pull into her. 
An eyewitness tended to implicate the
defendant.  However it happened, the
wreck was minor.
    Because of this crash, Puckett
complained of excruciating soft-tissue
back injuries.  While it has improved
some, she called the injury still painful. 
Medical proof came from a chiropractor,
Marcel Quinones, Louisville, who noted
acute chronic whiplash.  Her medical
expense was $9,249, and she sought
$11,340 for future chiropractic care.
    There was no IME, but proof was
heard from another treating doctor, Rex
Lagerstrom, Internal Medicine,
Louisville, who had treated her in 1991
for headaches and neck pain from a
work-related fall, plus another back
injury in 1995.  Interestingly, on 12-4-
95, just one day before this crash, she
called Lagerstrom about these soft-tissue
symptoms, and made another
appointment to see him several days
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later. 
    Abell began in her concluding
remarks that Puckett wasn’t injured in
the crash, referencing the photos of very
minor damage, nor did she seek
treatment until she’d been referred to
Quinones by her attorney.  She also
noted the fact she’d called Lagerstrom
just one day before the impact, and
theorized that her complaints were
linked to the earlier injury, not this
wreck.  Quinones, was she thought, a
“plaintiff’s doctor” and she suggested
both he and plaintiff were attempting to
profit from this suit.  Accordingly, she
suggested an award of zero for
suffering, noting the pre-existing
problems.  On liability, she reiterated
that her client had the light, and that
Puckett wasn’t paying attention, and
rolled into the intersection.  
    Geisler suggested that the defense had
attempted to confuse the jury, and
admitted there was a 6-95 injury, but
that her client had recovered from same. 
As to the 12-4 phone call to Lagerstrom,
she opined that it was about much
different complaints, and the back pain
mentioned therein wasn’t from a strain,
but an ovarian cyst.  She defended
Quinones, whose diagnosis she
suggested was unaffected by her
referral.  Turning to liability, she
pointed to Bryant, who struck Puckett in
the intersection, noting the independent
eyewitness who confirmed same. In this
case, liability and damages equaled
compensation, and she suggested a
figure of $1,000 a year for the rest of her
life for suffering.
    The jury first found that plaintiff had
incurred $1,000 of reasonably necessary
medicals, but went on to find that Bryant
was not negligent.  Accordingly, the
panel didn’t reach plaintiff’s care,
apportionment or damages, awarding
nothing.  The instructions had capped
suffering at $50,000. 
    
UM - UIM
Breeding v. Farm Bureau et al, 
95 CI 0385
Plaintiff: Charlie Pharis & Lance
Turner, Carroll Law Office, Monticello
Defense: Scott Lawless, Travis Pruitt &
Lawless, Somerset for Farmer’s
Exchange Ins. Co. (UIM)
William Cox, Williamsburg for Farm
Bureau (UM)
Verdict:  $6,577 for plaintiff
Circuit:   Whitley (1), J. Winchester, 

 12-11-98
    On 7-28-93, Hassie Breeding, age 60,
was rear-ended on I-75, near Corbin, by
Timothy King.  King was both drunk

and uninsured at the time.  Breeding
reported that the impact broke the rear
window on her pick-up, and that her
head snapped against same.  Thereafter,
she complained of a knot in her head,
bruises on her body, and a soft-tissue
neck injury.  Her medical expense was
$5,077, and appropriate proof was
provided by Tennessee doctors.
    In this action, she sued Farm Bureau,
which provided an uninsured policy; she
also sued Farmers Exchange Ins. Co. for
which there was a secondary
underinsured coverage policy. 
Accordingly, any recovery against
Farmers Exchange, was predicated on
exhausting Farm Bureau’s coverage, a
figure that was not adjudicated.  The two
insurers defending the case calling it one
of knot on the head and a stiff neck.
    The court ruled that King was
uninsured, and the insurers then both
stipulated liability, leaving the jury only
to resolve damages.  At trial, the jury
knew that the insurers were defendants,
but not that it was UM/UIM case.  The
panel then awarded the medical expense,
plus $1,500 for pain and suffering, a
total of $6,577.  Judgment was entered
against Farm Bureau only, for $1,500.
    
Auto Negligence
Lang v. Hutchison & Hurst, 97 CI 1243
Plaintiff: William Bach, Bach & Savage,
Lexington
Defense: Douglas Hoots, Landrum &
Shouse, Lexington for Hurst
Preston Farmer & Martha Brown,
Farmer Farmer Kelley & Brown,
London for Hutchison
Verdict: Zero Verdict
Circuit:   Fayette (5), J. Noble, 1-8-99
    The summer of 1995 was not a good
one for Nancy Lang.  On 6-3-95, she
was a passenger in a vehicle which was
rear-ended by Barbara Hutchinson.  On
7-6-95, she was rear-ended again, this
time by Bradley Hurst.  The court
directed a verdict on the standard of care
against both defendants, but not on
causation.  Lang’s care was not in issue,
but apportionment between the
tortfeasors for plaintiff’s injuries were. 
The Hutchinson wreck was described as
more significant than the Hurst crash.
    Lang, age 36, described a painful
back injury, which radiated to her
buttocks and legs; she reported the pain
as constant.  Her medical expense, not
sought, exceeded $44,000.  Medical
proof came Dr. Harry Lockstadt,
Orthopedics, Lexington, who performed
a fusion surgery on Lang in 1997, and
assigned a 18% impairment, also
relating her symptoms to the wreck.  

    It was also learned that prior to these
two wrecks, Lang had back problems. 
Dr. William Brooks, Neurology,
Lexington, testified about his history of
treatment, including a 1982 back
surgery.  As well, Dr. Leon Ravvin,
Neurology, Lexington, discussed his
treatment, noting her back complaints in
1994, a diskectomy in January of 1995,
and then a later 1996 surgery.  Ravvin
testified that he was not sure if the wreck
caused her problems or not, noting the
history of priors.  The doctor hired by
the no-fault carrier, Kenneth Graulich,
Neurology, Lexington, (called by
Hoots), noted her prior complaints, and
identified degenerative problems and
spinal stenosis, also opining that the
wrecks were not significant enough to
cause injury, but if they were, the first
with Hutchinson, was more significant.
    While the standard of care was
resolved for Lang, the panel was asked
as to each defendant, whether their
accident was a substantial factor in
causing injury; as to both, the answer
was no, and there was no award. 
Further, the jury did not consider
apportionment between the two
purported tortfeasors or Lang’s prayer of
$125,000 for suffering, and lost wages
of $47,000.  Ralph Crystal, Vocational
Expert, Lexington testified about
impairment, but the court granted a
directed verdict on same for the defense.

Auto Negligence
Green v. Webb, 97 CI 0353
Plaintiff: John Chappell, Dean Stewart,
PSC, Somerset
Defense: William Tooms, Tooms &
House, London
Verdict:  Zero Verdict
Circuit:   Laurel (2), J. Messer, 12-1-98
    On 12-20-95, Sylvia Green, age 76,
was in the right lane of U.S. 25 in
London, preparing to turn right into
Kroger’s.  The highway had two lanes
going in both directions, separated by a
turn lane.  She reported that as she
slowed to turn, she was rear-ended.  She
remembers nothing else, only waking up
in the hospital.  After the impact, she
careened into a telephone, partially
wrapping her vehicle around same.
    Green, seriously injured, was taken to
Lexington by helicopter.  She had
suffered lacerations to her head, a minor
closed head injury, and a complex hip
fracture.  Dr. Paul Kearney, Surgeon,
Lexington, described the serious injury
and her slow recovery.  Green’s
medicals totaled $75,095.
    The driver of the car she impacted,
Billy Webb, driving for his company,
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Billy’s Auto Sales, had a different
version.  He recalled seeing Green’s
vehicle, in the left lane, and then as he
was nearly beside her, she suddenly
turned right, from the left lane, and
impacted his car.  He testified that he
was in her blind spot, and she just didn’t
see him.  Webb’s passenger
corroborated this version.
    The jury found Webb not at fault, and
then didn’t reach Green’s care, damages
or apportionment, awarding nothing.

Auto Negligence
Walker v. Montgomery, 93 CI 0343
Plaintiff: Scott Furkin, Dolt Furkin &
Thompson, Louisville
Defense: Michael Bishop, Bishop
McCracken & Potter, Bowling Green
Verdict:  Zero Verdict
Circuit:   Warren (1), J. Lewis, 

 12-18-98
    On 5-29-96, Dixie Walker, age 50,
slowed her vehicle as she approached a
sharp curve on Morehead Road. 
Suddenly, from the other direction, a car
driven by a teenager, Joshua
Montgomery, came across the road and
struck her vehicle.  Montgomery
recalled the crash differently, to wit, 
Walker was in the middle of the road as
he approached; his passenger confirmed
this version.  It is important to note, that
at the point of impact, the centerline was
not marked.  
    However it occurred, Walker’s
injuries included a cervical and shoulder
strain, plus a foot injury.  While these
injuries are still painful, she reports she
had good and bad days.  She also
reported depression.
    She incurred medicals of $10,500,
and proof came from Dr. John Erskine,
D.C., Bowling Green, who verified a
strain injury, linking it to the crash.  She
also received trigger point treatments
from Dr. Terry Davis, Louisville. 
Future medicals were sought in the sum
of $10,500.  As well, the wreck
interfered with her factory job.  Lost
wages and impairment were capped at
$5,000 and $25,000, respectively.
    The defense called no IME, but did
take proof from her treating orthopedic
doctor, Keith Morrison, Bowling Green,
who noted she suffered only a temporary
strain, contradicting Erskine’s
recognition of a permanent injury. 
There was also proof of a 1991 car
wreck, and a 1994 work injury, from
which plaintiff had similar soft-tissue
complaints; she indicated the symptoms
from the 1991 wreck had resolved
within 3 months.  The claim for
depression was also countered with

proof that prior to the instant crash, she
had been treated for same.
    The jury in this matter found each
party equally at fault for the wreck, but
then awarded Walker nothing for each
element of damages.  In addition to the
claims enumerated above, she had
sought $25,000 for pain and suffering. 
The plaintiff has since filed a motion for
a new trial, challenging the jury’s
damage award, noting both Morrison’s
and Erskine’s diagnosis of some injury.  

Auto Negligence
Barnhill v. Chase Transportation, 
93 CI 0443
Plaintiff: Darrell Saunders, Corbin
Defense: Donald Moloney, Sturgill
Tuner Barker & Moloney, Lexington
Verdict:  Zero Verdict
Circuit:   Whitley (1), J. Winchester, 

 12-18-98
    On 3-5-93, Joel Barnhill, age 56, was
traveling in a pick-up on I-75 near Exit
15 in Whitley County.  He asserts that
he slowed to exit the highway, with his
turn signal on, when he was rear-ended
by a Chase Transportation tractor-trailer,
driven by Thomas Hayes.  Barnhill was
then pushed into a guardrail, causing
injury.
    Hayes had a different version of the
wreck, to wit, Barnhill, with no turn
signal on, slowed suddenly in the lane of
traffic.  Hayes recalled the brake lights
were on, while Barnhill denied this,
stating he only let off the gas to prepare
to exit.  As well, Hayes contended,
because of another truck in the left lane,
he had no way to avoid the collision,
and in fact, as he tried to evade Barnhill,
he clipped that truck.  Hayes also
recalled a parked white Bronco in the
parking lane, for which Barnhill
appeared to be stopping suddenly;
plaintiff denied seeing the Bronco.
    Whoever was at fault, Barnhill
claimed significant injuries, namely,
neck pain, ear discomfort, and throbbing
back pain which comes and goes.  A
self-employed roofer, he claimed a total
disability.  He also suffered injuries to
each elbow and one wrist, enduring one
surgery each for these injuries.  There
was also a bulging disc, which impinged
the root, causing radiculopathy
symptoms.  His medical expense
exceeded $40,000.
    Medical proof came from Dr.
Douglas Kennedy, Pain Management,
Lexington, who discussed his
impairment from the disc bulge and
other complaints.  A radiologist, Dr.
William Daniel, Corbin, confirmed the
disc bulge.  Dr. Luis Bolano,

Orthopedics, Huntington, WV, provided
proof about the elbow and wrist injury,
and corresponding surgeries, plus the
need for future operations.
    The defense countered with a mix of
IME and treating doctors.  Dr. David
Williams, GP, Corbin, noted that in
1989, he treated Barnhill for what was
described as chronic back pain.  Dr.
David Muffly, Orthopedics, Corbin,
noted prior back problems, and
recognized the arm injury was a non-
trauma “tennis elbow.”  Dr. Ronald
Burgess, Orthopedics, Lexington,
Bolano’s partner, testified that no future
surgeries will be needed.  The IME was
Dr. Kenneth Graulich, Neurology,
Lexington, who linked the tennis elbow
injury to repetitive movements in the
roofing trade.  Moreover, he concluded
Barnhill had only suffered a temporary
whiplash type sprain, noting
degenerative changes.  An accident
reconstructionist, Joseph Stidham, a
former trooper, blamed the wreck on
Barnhill for stopping too quickly, noting
the defendant had no room to evade.
    This matter first came to trial in April
of 1998, and the jury awarded plaintiff
$10,250 of medicals, but nothing for
other elements of damage, including
suffering.  That panel also apportioned
fault 75% to plaintiff.  At this first trial,
the driver of the other truck which
Hayes clipped, could not be identified.   
Citing the insufficient verdict and the
apportionment decision, a new trial was
granted.  In the second trial, reported
herein, the panel found Hayes not
negligent, and didn’t reach plaintiff’s
fault, apportionment or damages,
awarding nothing.  Significant to this
verdict, the other truck driver did testify
the second time around, and
corroborated the defense version of the
crash.
    
Auto Negligence
Chapman v. Parsons, 97 CI 5170
Plaintiff: Jerry McGraw, Barber
Banasyznski & Associates, Louisville
Defense: Kenneth Lampe, Louisville
Verdict:  Zero Verdict
Circuit:   Jefferson (8), J. Knopf, 

 12-9-98
    On 5-24-97, James Chapman, age 59, 
was cutting his lawn in Anchorage on a
riding mower near where it abutted
Lakeland Road.  There were grass
cuttings covering the road.  He decided
to cross the road, and observed a vehicle
in the distance “ a long ways off.” 
Determining he could cross the road in
time, he started to cross Lakeland.  He
was just across the road, when a car
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driven by Nicholas Parsons lost control
and skidded into the riding mower,
briefly pinning Chapman.  The injury
resulted in a bruised chest and abdomen,
plus assorted scrapes.  For a period of a
few weeks, he reported he could “barely
walk.”  His medical expense was
$1,516, and medical proof came from
his ER doctor.
      While plaintiff indicated the
defendant was coming at high speed,
Chapman denied same.  Plaintiff
supported this notion with proof from
two cops who acted as accident
reconstructionists and implicated
Parsons was traveling at almost twice
the posted limit of 25 mph.
    The wreck was viewed differently by
Parsons, to wit, as he proceeded on
Lakeland, he saw Chapman stopped in
the road, and braked to avoid him,
instead losing control, skidding on the
wet grass clippings.  Accordingly,
Chapman presented a claim for property
damage to his car; plaintiff besides
seeking his medicals and suffering,
wanted compensation for damage to his
riding mower.
    Lampe, in closing, called it a simple
case, to wit, there were two versions,
and the jury only had to decide who to
believe.  As to the allegation of
speeding, he opined it didn’t matter,
because at any speed, Chapman was
going to slide on the grass clippings,
then criticizing the accident
reconstruction methods, in that they did
not account for the wet grass.  As well,
Lampe, impeached plaintiff about his
recollection of the crash, particularly,
the point of impact and the weather that
day.  On liability, his client merely tried
to avoid the riding mower in the middle
of the road, and slid on the clippings. 
As to damages, he asked how a skinned
knee and bruising could be worth the
claimed amount for suffering, $32,000.  
    McGraw called Lampe’s closing a
“smokescreen,” and called important,
the fact that Chapman could have
crossed the road but for the excessive
speed of Parsons.  He also disputed the
wetness of the grass, suggesting it was
dry, having been windblown, and
contended that plaintiff’s placement of
the grass clippings was not a substantial
factor in causing the crash.  McGraw
then theorized that what really happened
was that Parsons saw Chapman, but
panicked, slammed the brakes, and lost
control.  As to suffering, he broke the
prayer down to a .05 cents per minute
pain rate for the 90 days of bruising
plaintiff endured.    
    The jury found both at fault,

apportioning 54% to Chapman, 46% to
Parsons.  The distinction was not
meaningful, as the panel then awarded
plaintiff nothing for his claimed
elements, and similarly, rejected the
defense counterclaim of $3,100 for
property damage.  While deliberating,
the panel asked what they should do
since they believed Parson was
speeding, but that he acted reasonably. 
There was no answer, and the zero
verdict ensued.

Special to the Kentucky Trial
Court Review

    On 1-8-99, Jefferson Circuit Court
Judge James Shake (Div 2), issued an
opinion overruling the JNOV motion
filed by the defense in the matter of
Johnson v. Humana, 96 CI 0462, first
reported at 2 KTCR 22, page one.  The
jury in that case returned a verdict in
excess of $13 million dollar against
Humana Health on a claim of bad faith
in denying medical coverage for a
woman’s whose doctor advised her a
hysterectomy was needed.  Humana
rejected the claim, offering to pay for a
much less expensive procedure, and did
so in reliance upon a California review
company that never examined plaintiff.

    Judge Shake writes on the issue of
whether the surgery was necessary, “Drs.
Hyman and Cook countered the defendant’s
position that a hysterectomy was not
necessary in their testimony.  Further,
testimony was introduced with regard to the
compensation provided to Humana’s
reviewing physicians and to VHS, the
developer of criteria for granting claims. 
There was also evidence that the defendant
saved money by utilizing the VHS review
system.  Thus, there was evidence of bias
and/or financial interest effecting the
credibility of Humana’s witnesses which
would enable a jury to believe the plaintiff’s
witnesses rather than those of the defendant,
and therefore, to find the defendant breached
its contract by acting in bad faith in making
the determination that it would not cover the
treatment recommended by plaintiff’s
physician.”

    On the issue of bad faith, the court
wrote, “Once again, based upon a perceived
lack of credibility on the part of the
defendant’s witnesses, the jury found that
the defendant’s denial was not reasonable in
light of her family history of cancer, the fact
that she had no concern about future fertility,
her previous cerclage procedure and the
overall statistics with regard to recurrence as
applied to both procedures.”

    

    Judge Shake responds to directly to
Humana’s argument, “The defendant
contends that the fact that it contracted with
an independent outside consulting service,
upon whose opinions it was entitled to rely
as a matter of law, absolves if from liability
for bad faith.  It is the defendant’s position
that defects in the review procedure were
insufficient to show bad faith.  However, it
was the jury’s conclusion that the process
was so defective that not only was the
defendant not justified in relying upon it, but
that to do so was a reckless action.  The
compensation paid to physicians involved in
the process, the lack of familiarity with the
patient and, in some cases, the patient’s
records, the computerized criteria system’s
inability to account for individual factors, all
combined to give the jury a substantial basis
for its finding of bad faith.”

    In response to a contention the verdict
was so excessive to deprive due process,
the court wrote, “Clearly, evidence was
presented at trial on each and every one of
these points. . . The sanctity of the jury is at
the heart of our judicial system.  Therefore,
this Court will not presume to alter the
verdict.”

   In all significant regards, the verdict
was affirmed by the court.
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