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Race Discrimination - Eight

black workers (delivery drivers) at

the UPS hub in Lexington alleged

the workplace was racially hostile –

there was proof a dark-skinned

mannequin was left in a break

room hanging from the ceiling –

while UPS explained it was part of

a safety demonstration, the workers

believed it represented a black

person being hung in effigy

Barber et al v. UPS, 14-2172

Plaintiff: D. Luke Morgan, Stephen 

G. Amato and David J. Guarnieri,

McBrayer McGinnis Leslie & Kirkland,

Lexington

Defense: Richard L. Moore and 

Neah Shah, Cincinnati, OH and

Lacey A. Napper, Louisville, all of

Frost Brown Todd

Verdict: $5,300,314 for plaintiffs

Court: Fayette, J. Scorsone, 

4-12-16

    This case involved eight black

workers at the UPS terminal in

Lexington. They were so-called feed

drivers who drove a regular route.

In this lawsuit, the eight men

(William Barber was the lead

plaintiff) would allege unlawful

race-based conduct in the

workplace.

    The heart of the claim was that

severe and pervasive race-based

hostility permeated the terminal

hub. Racially hostile words such as

“jungle bunny”, “porch monkey”, 

and worse were regularly used at the

terminal. The plaintiffs and other UPS

employees had complained about the

workplace to UPS management, and

had three meetings between 2009 and

2012 about the state of race and labor

relations. The breaking point occurred

when a dark-skinned mannequin was

found hanging in a break room. The

eight plaintiffs thought it represented

a black person being hung in effigy.

The plaintiffs thought the effigy

(which was wearing the familiar UPS

brown suit) was meant to represent a

black worker being lynched.

    This was the final straw for the

workers and they filed an EEOC

complaint. When UPS denied

discrimination before the EEOC, the

plaintiffs pursued this lawsuit. In it

the eight plaintiffs each advanced

three counts to trial, (1) adverse

employment action because of race,

(2) hostile environment because of

race, (3) retaliation for having

complained. The retaliation included

subtle intimidation, supervisors

going on extended ride-alongs on the

routes of the plaintiffs.

    The claims of the eight plaintiffs

were slightly nuanced. Some were

still working. Others had retired

while still two more claimed

constructive discharge. Thus at trial

several plaintiffs sought lost wages

and future lost wages, while others

did not. All plaintiffs sought an

award of emotional distress. The cap

for each plaintiff in the instructions

on emotional distress was $1.5

million.

    UPS defended and explained it

employed a strict anti-harassment

policy. The plaintiffs, all long-term

employees, worked years without

complaint. To the extent there was

any harassment, UPS denied it was

severe or pervasive. Regarding the 
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Was the mannequin part of a safety

demonstration or was it a black man

being hung in effigy?

Luke Morgan for the plaintiffs

so-called effigy, UPS portrayed as an

effigy was actually part of a race-

neutral safety demonstration.

Namely the effigy was showed

workers how to use “three points of 

contact” when utilizing a ladder.

While there was twine around the

mannequin’s neck, this was only

done to keep it from falling forward

and had no racial suggestion. UPS

further denied it had retaliated

against the plaintiffs. The plaintiffs

countered that UPS had tolerated the

harassment and at a minimum, it

was willfully ignorant.

    The jury in this case deliberated

for eight hours, returning its verdict

at two in the morning. The court’s

instructions were lengthy and

incorporated the multiple claims of

the eight plaintiffs. The actual jury

verdict totaled 62 pages. While the

plaintiffs did not prevail on every

claim, each of the eight plaintiffs

prevailed on at least one count. The

verdict is summarized as follows:

Adverse employment action - One of

eight plaintiffs prevailed

Hostile Environment - Eight of eight

Retaliation - Three of eight

    Thus on a total of 24 counts (each

of the eight plaintiffs presenting

three counts), the plaintiffs prevailed

12 of 24 times. But because each

plaintiff had prevailed at least once, 

the jury would then consider

damages.

    The awards to the eight plaintiffs

were as follows:

Barber - $314 in lost wages plus $1.5

million for emotional distress

Goree - $500,000 for emotional

distress

Weathers - Nothing for lost wages

and $100,000 for emotional distress.

Jackson - Nothing for lost wages and

$810,000 for emotional distress

Brown - Nothing for lost wages or

future lost wages and $100,000 for

emotional distress

Ragland - Nothing for future lost

wages and $500,000 for emotional

distress

Hughes - $800,000 for emotional

distress

Young - $1,000,000 for emotional

distress.

The verdict for the eight plaintiffs

totaled $5,300,314. At the time the

record was reviewed several weeks

post-trial, no judgment had been

entered.

    UPS had however moved to

interview the jurors. Scorsone denied

the motion. The plaintiffs have since

moved for an award of attorney fees

and costs. They’ve sought $583,147.

That motion is pending. A UPS

spokesman has since remarked (and

even in advance of a judgment) that

the company is disappointed and is

considering “options for appeal.”

Read from documents in Barber v.

UPS:

The Jury Verdict

Medical Negligence - A surgeon

was blamed for error in repairing an

esophageal injury secondary to an

endoscopic procedure 

Maxfield v. Barnes, 13-0018

Plaintiff: James E. Skaggs and 

Robert J. Powell, Skaggs Powell,

Lexington

Defense: E. Frederick Straub, Jr. and 

Jason R. Coltharp, Jr., Whitlow Roberts

Houston & Straub, Paducah

Verdict: Defense verdict on liability

Court: Livingston, J. Woodall, 

2-29-16

    Michael Maxfield, then age 41,

treated with a surgeon, Dr. William

Barnes, on 2-1-12 at Livingston

Hospital for gastric reflux. Barnes

performed an endoscopic procedure

that was apparently without

incident.

    Maxfield was discharged from the

hospital and returned thirty minutes

later in pain. Barnes ordered a

barium swallow test to check for an

esophageal injury. It turns out

Maxfield’s esophagus had been

perforated.

    Barnes performed a repair of the

injury using a so-called single-layer

technique. It appeared to be a

success. Three days later Maxfield

again developed symptoms and a

barium test indicated an esophageal

leak. Maxfield was flown by

helicopter on 2-6-12 to Vanderbilt

hospital. 

http://juryverdicts.net/BarberJuryVerdict.pdf
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E. Frederick Straub, Jr. for the defense

    Maxfield thereafter endured a

complex surgical repair and a

lengthy hospital stay. He continues

to report esophageal pain and

vomiting. The once active Maxfield 

can no longer engage in outdoor past

times like hunting and four-

wheeling.

    In this lawsuit Maxfield alleged

error by Barnes not in initially

injuring his esophagus, but instead

in the response. His expert, Dr. Ryan

Helmick, Surgery, Rochester, MN,

identified two errors, (1) the caustic

barium swallow aggravated the

injury as opposed to a water soluble

contrast, and (2) a technical error in

the performance of the surgery. 

    The combination of these errors,

the theory went, made the

development of a post-surgical leak

more likely. If Maxfield prevailed at

trial he could take $273,964 in

medicals plus $104,134 in lost wages.

His pain and suffering was limited in

the instructions to $1,311,467.

    Barnes defended that the use of a

barium swallow was appropriate.

His expert, Dr. Gerald Larson,

Surgery, Louisville, identified that

the surgical repair and technique met

the standard of care and did not

contribute to the post-surgical

complications.

    The court’s instructions asked if

Barnes had violated the reasonably

competent general surgery standard.

The answer was no unanimously and

Maxfield took nothing. A defense

judgment closed the case.

Products Liability - The plaintiff

(a coal miner) linked his

development of black lung to the

failure of industrial dust masks to

protect him – the manufacturer

countered that the plaintiff’s

employers were to blame for

exposing him to a hazardous

workplace where dust was

frequently so thick one could not

see their hand in front of their face

Couch v. Mine Safety Appliances, 

10-155

Plaintiff: Richard H. Friedman, 

Friedman & Rubin, Bremerton, WA

and Adam P. Collins and M. Patrick

Conley, Collins Collins & Conley,

Hindman

Defense: M. Trent Spurlock,  

Michael P. Abate and Alice A. Jones,

Dinsmore & Shohl, Louisville and

Charles R. Wilbanks and Matthew R.

Dowd, Adams & Reese, 

Ridgeland, MS

Verdict: $8,000,000 for plaintiff (the 

compensatory damages of $4,000,000

being reduced 20% by comparative

fault

Court: Knott, J. Childers, 

2-26-16

    James Couch worked as a coal

miner from 1973 to 2010 at a variety

of mines. For a period of some fifteen

years, Couch utilized respirators

(dust masks) manufactured by Mine

Safety Appliances (MSA) among

other manufacturers. 

    Couch was diagnosed with black

lung in 2009. Thereafter he filed this

lawsuit against MSA (and other

manufacturers) alleging the dust

masks were defective and failed to

protect him from coal dust. That in

turn led to his development of the

debilitating lung disease.

    Couch’s key experts at trial

included Arthur Frank, Industrial

Medicine, Philadelphia, PA, Darel

Bevis, Industrial Hygiene, San Diego,

CA and Ching-Isen Bien, Industrial

Hygiene, Crofton, MD. As the

litigation progressed, Couch settled

with all defendants except MSA.

    If Couch prevailed at trial he

$10,000,000 each for past and future

suffering. The jury could also impose

punitive damages. The instructions

limited their award to $15,000,000.

    MSA defended on several fronts.

The first was to raise a statute of

limitations defense such that Couch

knew of his injury and purported

link to the respirators long before he

filed suit. Couch countered that as a

long-time smoker, he had believed

his respiratory problems were

related to that.

    To the merits of the case, MSA

focused on two key points. First that

its masks were compliant with the

state of the art, met government

standards and were safe and

effective when used properly. Couch

countered that even though those

standards were met, MSA still knew

they were not safe for coal miners. 

    The real culprit in the view of the

defense was Couch’s employers who

regularly exposed him to coal mine

conditions where coal dust was so

thick one could not see your hand in

front of your face. The employers

were blamed for consistently failing

to comply with the law to protect

Couch.

    The defense also implicated the

plaintiff himself in failing to

properly use the respirators. The jury

could also apportion fault to several

non-party manufacturers as well as

prior employers of Couch. Defense

experts included Richard Metzler,

Engineer, Houston, TX, James

Johnson, Industrial Hygiene, San

Francisco, CA and Robert Haney,

Engineer, Pittsburgh, PA.

    In closing arguments Spurlock told

this Hindman jury that MSA never
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had a chance to protect Couch as its

products were not used properly.

Friedman spoke for Couch and

advised the jury that it was the time

in the case where the baton would be

passed to them. He explained that

while there were disagreements in

the case, all agreed on several

bedrock values including treating

everyone equally and not letting the

powerful oppress the weak. 

    In valuing damages Friedman

walked up to the Golden Rule

argument and suggested a classified

want ad offering these symptoms in

exchange for $10,000,000. He asked

who would respond to it?

    The jury first considered the

statute of limitations question. An

answer that Couch should have

discovered his injury by 5-19-09

would be fatal to his claim. The jury

answered for Couch on this charge.

    The primary liability instruction

could find MSA at fault if any the

following was proven, the respirator

was unreasonably dangerous and it

didn’t conform to the state of the art

or while conforming, it still

presented a risk of injury that an

ordinary and prudent company

would not put on the market. The

answer was “yes” for Couch.

    The jury also considered the fault

of two non-party manufacturers. It

found against American Optical but

exonerated Mine Service Company.

The jury also rejected the imposition

of comparative fault to Couch.

Finally four of ten of Couch’s

previous coal mine employers were

found at fault.

    The fault was then assessed 85% to

MSA, 8.5 to American Optical and

the remaining 11.5% between the

four employers. Turning to damages,

Couch took $500,000 for past

suffering. His future suffering was

valued at $3.5 million.

    The jury continued and answered

that MSA had acted with reckless

disregard. It assessed punitive

damages of $4,000,000. While the

raw verdict totaled $8,000,000, it was

reduced in the court’s judgment to

$7.2 million to account for the

application of comparative fault to

the award of compensatory damages.

    MSA has sought JNOV relief and

repeated many of its trial argument,

including that Couch’s employers

were to blame. It also cited a trial

irregularity, the courtroom being

packed with compatriot coal miners

who frequently coughed as if on

command. Essentially MSA was

being set up to be a scapegoat. When

the record was reviewed the motion

was pending.

Auto Negligence - Two sisters

claimed injuries after a moderate

right-of-way collision with a dump

truck

Ronda et al v. Bagshaw Trucking, 

11-1107

Plaintiff: Eric Lamb and George 

Lamb, Lamb & Lamb, Louisville

Defense: Denis C. Wiggins, Gwin 

Steinmetz & Baird, Louisville

Verdict: $82,761 for Bernarda

$72,053 for Ruth

Court: Jefferson, J. Bisig, 

5-2-16

    James Waterfill was hauling dirt in

a dump truck on 9-11-07 for

Bagshaw Trucking. He traveled on

four-lane Jefferson Boulevard near

Fern Valley Road. Waterfill needed

to make a u-turn and recalled

slowing down to some 5 mph to

make the turn.

    What Waterfill didn’t see was an

approaching vehicle. It contained

two sisters, Bernarda Ronda, age 62

and Ruth Ronda, age 53. Bernarda’s

daughter (a non-party) was driving.

    As Waterfill made his turn he

struck the right side of the Ronda

vehicle. The moderate collision is

best described as a sideswipe impact.

The Ronda sisters were both sitting

on the right side of the vehicle – the

side nearest Bernarda took the brunt

of the impact, the dump truck’s

bumper getting caught on the

passenger vehicle. Bagshaw Trucking

did not contest damages.

    Both Ronda sisters have since

treated for wide-ranging neck and

back pain. Treating doctors

confirmed disc herniations at various

cervical and lumbar locations. While

there pain levels have fluctuated

since the wreck, the plaintiffs

described that it has never gone

away. There was proof particularly

that Ruth needed a future repair

surgery from Dr. John Harpring,

Neurosurgery, Louisville. 

    Ruth did not make a wage loss

claim but Bernarda cited proof she

has been unable to work at an

assembly line job since this crash.

Interestingly both sisters are Cuban

immigrants.

    If Ruth prevailed at trial she

sought medicals of $32,794 plus

$12,987 for future care. Her past

suffering was limited $116,800 and

she sought $452,600 more for in the

future.

    The jury could award Bernarda

$22,563 in medicals plus $5,157 for

future care. Her lost wages were

$15,906 and she claimed $35,174 for

impairment. She could take for past

and future suffering, respectively,

$108,500 and $160,6000. By the time

of trial in 2016 (eight years post-

wreck), it had been four years since

Bernarda had treated. Ruth last

sought care 11 months earlier.

    Bagshaw Trucking defended on

several fronts. It first noted that the

plaintiffs had significant

degenerative conditions that pre-

existed this crash. There was also

evidence each had long gaps in their

treatment.

    The defense also relied on an IME,

Dr. Martin Schiller, Orthopedics,

Louisville. Evaluating both sisters he
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concluded that they had suffered

temporary soft-tissue injuries that

had long since healed. The expert

also focused on the plaintiff’s 

degenerative conditions as the

source of their complaints.

    The case was sent to mediation

with Judge Ann Shake. The defense

had offered Ruth $65,000 – the offer

to Bernarda was $15,000. The

demands from both plaintiffs were

never less than $100,000. The case

did not settle and proceeded to trial.

    The court having found the

defendant at fault as a matter of law,

the jury considered damages only.

Ruth took $12,053 of her medicals

but nothing for future care. Similarly

her pain and suffering was $60,000, 

while future suffering was rejected.

Ruth’s verdict totaled $72,053.

    Bernarda also prevailed and took

$10,251 of her medical bills. Her

future too was rejected. While lost

wages $5,000, there was no award of

impairment. Finally Bernarda took

$67,500 for past suffering, but none

for the in the future. Her verdict

totaled $82,761. A consistent

judgment less PIP is expected to be

entered for the plaintiffs.

Read from documents in Ronda v.

Bagshaw Trucking:

The Jury Verdict

http://juryverdicts.net/RondaInstructions.pdf
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David Leightty for plaintiff

Employment Retaliation - The

Medical Director for a government

health agency alleged she was fired

for having complained of both race

(Indian descent) and disability

discrimination (post-polio

syndrome)

Gupta v. Green River District Health

Department, 12-242

Plaintiff: David Leightty and Allison 

Messex, Priddy Cutler Naake & Meade,

Louisville and Clifton A. Boswell,

Owensboro

Defense: Michael T. Lee, McCarroll 

Nunley Hartz & Lee, Owensboro

Verdict: $65,000 for plaintiff

Court: Daviess, J. Wethington, 

4-13-16

    Nityanand Gupta served from

2005 as the Medical Director for the

Green River District Health

Department. He supervised the

district’s distribution of medical care

in a seven-county area. Gupta was

born in India. He also has a disability

– he suffers from a post-polio

syndrome that affects the use of his

right leg.

    Gupta did well in his job until

2008 when he began to work under a

new boss. He believed she was

hostile to him. In July of 2009 he was

demoted to a part-time position. He

opposed that demotion months later

in March of 2010. Eight days later he

was fired.

    Gupta believed the demotion and

subsequent firing was unlawful and

represented a combination of

discrimination and retaliation. As the

case was tried to the jury, Gupta

alleged both race discrimination (his

Indian status) and disability

discrimination (his post-polio

condition) as well as retaliation for

having complained. If Gupta

prevailed he could be awarded

$200,000 for embarrassment and

humiliation.

    The Green River District denied

any discrimination or retaliation. It 

cited that Gupta was demoted and

ultimately removed because of poor

performance. Namely it cited that he

was rude to patients and incorrectly

recorded his attendance on time

sheets.

    This case was tried in Owensboro

for three days. The jury’s verdict was

mixed. The verdict was for Green

River on both discrimination counts.

Gupta prevailed on retaliation and

he was awarded $65,000 for

humiliation damages.

    A consistent judgment has been

tendered to the court. The parties

continue to dicker over its terms. The

plaintiff has sought reinstatement to

his former position. That matter

remains open – Gupta has also

moved for an award of attorney fees.

Medical Negligence - A
bariatric surgeon was blamed for

the improper placement of a

bariatric lap band (following a

Roux-en-Y surgery) – the lap band

migrated in this “Band over

Bypass” procedure and led to a

subsequent surgical repair

Mellon v. Sonnanstine, 13-224

Plaintiff: Thomas K. Herren, Herren 

& Adams, Lexington

Defense: James P. Triona, Triona & 

Vollman, Cincinnati, OH

Verdict: Defense verdict on liability

Court: Scott, J. Isaacs, 

4-21-16

    Connie Mellon, then age 50,

underwent a Roux-en-Y gastric

bypass surgery in June of 2003. It

was a success and Mellon initially

lost 140 pounds. Over time the

pouch in Mellon’s stomach had

stretched. This allowed her to eat

more and she started to regain

weight.

    The solution is the installation of a

lap band in a so-called “Band over

Bypass” procedure. The lap band

constricts the gastric bypass and

thereby encourages weight loss. Dr.

Thomas Sonnanstine, a bariatric

surgery, performed this procedure

on Mellon on 8-12-11 at Georgetown

Hospital.

    The lap band that Sonnanstine had

installed ultimately migrated and

lost its effectiveness. Nearly a year

later Mellon underwent another

surgery to repair that error. Besides

enduring an unnecessary surgery,

there was proof had numerous

complications.

    In this lawsuit Mellon alleged

error by Sonnanstine in purportedly

placing the lap band in the wrong

location and failing to suture it into

place. Instead of placing it near the

intestines, the standard of care

required it to be installed around the

stomach.

    The plaintiff’s experts developed

that Sonnanstine’s surgical method

was exactly what doctors are told not

to do. Those experts were Dr.

Christine Ren-Fielding, Bariatric

Surgery, New York, NY and the

subsequent treating Dr. Derek Weiss,

Bariatric Surgery, Lexington. If

Mellon prevailed she sought lost

wages of $2,200 plus medicals of

$39,068. Her pain and suffering was

limited to $350,000.

    Sonnanstine replied through his

expert, Dr. Christopher Joyce,

Bariatric Surgery, New Lenox, IL,

that the lap band was appropriate

placed in the safest location.

Moreover Joyce explained that the

lap band couldn’t be sutured and

moreover even if it had been, it still
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Michael A. Augustus for plaintiff

could have migrated.

    This case was tried in Georgetown

for four days. The jury’s verdict was

for Sonnanstine by a 9-3 count that

he had not violated the surgery

standard. That ended the

deliberations and Mellon took

nothing. A defense judgment was

entered by the court.

Employment Retaliation - A
bank teller alleged she was for in

retaliation for having complained

of age discrimination – the bank

had investigated her complaint and

her too, explaining that this

investigation revealed the plaintiff

had lied on her employment

application, that dishonesty leading

to the firing

Spayd v. PNC Bank, 14-2690

Plaintiff: Michael A. Augustus and 

Brennan J. Soergel, Bolus Law Offices,

Louisville

Defense: Mitzi D. Wyrick, Wyatt 

Tarrant & Combs, Louisville and Gary

J. Lieberman, Locke Lord, Boston, MA

Verdict: $15,000 for plaintiff

Court: Jefferson, J. Cunningham, 

10-30-15

    Pam Spayd, age 58, started

working in May of 2008 for PNC

Bank as a switcher. A switcher works

as a teller and moves between

branches as needed. Spayd had been

recruited to the job by PNC Bank

after leaving a similar job at another

bank.

    At the time that Spayd completed

her employment application in 2008,

she indicated she had never been

terminated. She wrote on the form

that she left the job because of “a lack

of opportunity.” In fact she had been

fired. No one thought much of it in

2008.

    Through the years at PNC Bank,

Spayd did well and regularly sought

promotions. She was passed over

and was told in what she considered

to be ageist code language that “she

couldn’t keep up with the pace.”

    Spayd, now age 63, believed she

was a victim of age discrimination.

She made a complaint to the HR

department in March of 2013. A day

later the company began an

investigation.

    The investigation ended up

looking into Spayd’s past. The bank

discovered what it considered to be

dishonesty in her employment

application in failing to disclose the

prior termination. Believing this

status precluded it from fidelity

bonding with respect to Spayd, it

promptly fired her.

    From the perspective of PNC

Bank, that should have been the end

of the matter. Spayd was let go

because of dishonesty in the original

application. The decision too

involved little discretion either,

fidelity bonding issues making it

mandatory.

    Spayd filed this lawsuit and

alleged the firing represented

retaliation for her complaint of age

discrimination. Her best proof was

the temporal proximity – when she

made a complaint of discrimination,

the investigation targeted her. 

    Spayd also contested two key

notions. First she denied she had lied

on the application, recalling it was

just a formality. Moreover PNC Bank

was not required to terminate her

because of fidelity bonding concerns.

    If Spayd prevailed at trial the jury

could award her lost wages of

$56,301. [She subsequently took a

new job that pays more.] Spayd also

sought damages (uncapped in the

instructions) for emotional distress.

PNC Bank stuck to is position –

Spayd was terminated for dishonesty

in the original application. 

    A Louisville jury in this case heard

proof over four days. The jury

answered that Spayd was terminated

in retaliation for having complained

of discrimination. She took lost

wages of $14,000 plus $1,000 more

for emotional distress. The verdict

totaled $15,000. The record indicates

the plaintiff had demanded $89,500.

The bank’s last offer was for $13,500.

    Thereafter Spayd moved for an

award of attorney fees and costs

totaling $130,970. PNC Bank thought

the hourly rates were too high ($200

to $300 an hour), had been padded

and the plaintiff enjoyed only limited

success. The bank also sought to

reduce the interest rate on the

judgment, explaining the statutory

12% was confiscatory.

    Judge Cunningham entered a final

judgment in January and awarded

the plaintiff full sum sought for

attorney fees. He explained that it

takes just as long and costs as much

to litigate a $15,000 case as one worth

$150,000. If he hadn’t awarded the

attorney fees, what incentive would a

lawyer have to take a tough case

against a defendant with deep

pockets and first-rate lawyers?

    Thereafter PNC Bank moved for

JNOV relief and repeated trial

arguments. It had a legitimate reason

to fire Spayd (dishonesty on the

application) and this was never
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rebutted. The plaintiff countered and

cited both temporal proximity

between the complaint and Spayd’s

firing. The motion was denied on 3-

8-16 and the PNC Bank has since

appealed.

Read from documents in Spayd v.

PNC Bank:

The Jury Verdict

The Final Judgment (Attorney Fees)

Judgment Denying JNOV Relief

Civil Rights - The plaintiff had

the bright idea to go to the police

station to rudely complain that in a

recently taken police report, the

officer had not listed that he was

injured – things didn’t end well, the

plaintiff being tackled and

sustaining personal injury

Tollison v. Independence Police, 

2:13-55

Plaintiff: Aaron M. Murphy, Murphy 

& Associates, Louisville

Defense: Jeffrey C. Mando, Adams 

Stepner Woltermann & Dusing,

Covington

Verdict: Defense verdict on liability

Federal: Covington, J. Bunning, 

3-22-16

    Carl Tollison was a part of a

motorcycle honor guard at a funeral

procession on 11-7-12. While he was

riding, Tollison was involved in a

minor accident. Gregory Hallau from

the Independence Police took the

police report. Tollison did not report

an injury.

    Upon returning home later that

day, Tollison believed he had

bruised his elbow. He called Hallau

and left a voice mail so indicating.

Five days later Tollison visited the

police station in person to check on

the issue. He was not in a good

mood.

    The receptionist at the police

station recalled he asked to see

Hallau and referred to him a “prick.”

Hallau denied this. He had only

called Hallau a jerk.

    In any event Hallau presented

himself at the station and a

discussion did not go well. Tollison

asked why Hallau why he was such

a jerk. Hallau replied that he

wouldn’t be talked to that way and if

Tollison didn’t immediately leave,

he’d be arrested. Tollison asked what

for. Hallau countered for disorderly

conduct and trespass.

    As Tollison started to back away,

the a police captain (Anthony Lucas)

rushed out to see what was going on.

While walking away Tollison

advised Hallau that “one of these

days me and you . . .” Hallau took it

as a threat and arrested Tollison.

    In process of the arrest, all three

(Hallau, Lucas and Tollison) fell to

the ground in a heap. Tollison for his

part believed he had been tackled.

The police countered that he had

been tripped. In any event Tollison

was helped to his feet and then

charged with a variety of crimes

including terroristic threatening. All

charges were later dismissed.

    Tollison sued the Independence

Police and alleged a variety of

tortious counts arising from this

incident including false arrest and

illegal search and seizure. The only

claims that survived to trial were

related excessive force and assault

claims against both Hallau and

Lucas. 

    From the perspective of Tollison,

the police had used excessive force in

tackling him to make the arrest. In

fact at the time of the attack, he was

backing away. If Tollison prevailed

he sought medicals of $1,028 plus

past and future pain and suffering.

    The police denied the use of

excessive force in arresting Tollison.

They explained that the alleged

tackling was in fact something quite

different. As the arrest was being

effectuated, Tollison simply tripped

and fell. Most of this encounter was

captured on a police surveillance

camera.

    This case was tried for two days in

federal court. The jury had questions

for Judge Bunning. Is there an arrest

protocol for when to use force, i.e.,

steps to gain control? Is there a time

you must state you’re under arrest

before cuffing? Bunning told the

decide the case on the evidence and

the law.

    Deliberating a total of some three

hours, the jury returned a verdict for

the defendants on both excessive

force and battery counts. While that

should have ended the deliberations,

the jury further wrote “0" for each

element of claimed damages. A

defense judgment was entered by the

court.

Read from documents in Tollison v.

Independence Police:

The Summary Judgment Order

Medical Negligence - The

plaintiff suffered severe abdominal

trauma in a motorcycle accident and

underwent a surgical repair – five

days later his condition had

declined and a nurse practitioner

ordered a CT scan – it was

mysteriously cancelled by an ER

intern and the plaintiff died of

sepsis from the leaking surgical

repair – in this lawsuit his estate

alleged error by the attending

general surgeon who purportedly

cancelled the CT scan order

Davis v. Smith, 13-2484

Plaintiff: James M. Bolus, Jr., Bolus 

Law Offices, Louisville and Ray H.

Stoess, Jr., Louisville

Defense: James P. Grohmann and 

Christopher J. Leopold, O’Bryan

Brown & Toner, Louisville

Verdict: Defense verdict on liability

Court: Jefferson, J. Gibson, 

11-13-15

    Floyd Davis, age 39, was involved

in a motorcycle accident on 4-25-12.

His abdomen struck the bumper of a

car. He had sustained life-

http://juryverdicts.net/SpaydJuryVerdict.pdf
http://juryverdicts.net/SpaydFinalJudgment.pdf
http://juryverdicts.net/SpaydJNOVDeny.pdf
http://juryverdicts.net/TollisionSJOrder.pdf
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James P. Grohmann for the defense

threatening blunt trauma. Davis was

taken to U of L hospital where he

underwent an extensive abdominal

surgery by Dr. Olen Franklin. That

included a colectomy repair and

anastomosis.

    Five days later Davis showed signs

that the anastomosis was failing. This

is dreaded complication as it can

allow fecal matter to spill into the

body. A nurse practitioner was

concerned about the risk and

ordered a CT scan “STAT”.

    Before the CT scan could be

performed, an ER intern at U of L

(who was doing a one-month

surgical rotation) cancelled it. While

the intern could not remember

exactly what happened, he suspected

he did so at the order of his

attending general surgeon, Dr. Jason

Smith of University of Louisville

Physicians. Smith for his part denied

giving the order. However it

happened the CT scan was cancelled.

    The anastomosis was leaking and

the leakage continued for two more

days. The problem was identified on

5-2-12 and a repair surgery

undertaken. At that time some two

liters of fecal material and stool had

leaked inside Davis. Despite surgical

intervention by Smith, Davis

succumbed to sepsis-related organ

failure the next day. 

    In this lawsuit the Davis estate

alleged Smith (through his medical

group) had violated the post-surgery

attending general surgeon standard.

Five days post-surgery Davis

required aggressive intervention

including a CT scan and/or an

exploratory laparotomy. Smith in

cancelling the CT order and

otherwise failing to intervene led to

Davis’s pain and suffering and

ultimate death. The estate’s experts

were Dr. Nathan Shapiro, ER,

Boston, MA and Dr. Joseph

Solomkin, Surgery, Cincinnati, OH.

    If the estate prevailed it sought the

funeral bill of $5,906. Davis’s 

destruction was capped at $626,811

as quantified by Sharon Lane,

Vocational Expert, Louisville – Davis

had worked as a truck driver. Pain

and suffering was limited $1.5

million. His minor son, Braxtyn (age

2) could be awarded $3,000,000 for

his child consortium interest.

    Davis defended as above and

denied having cancelled the CT scan.

He also replied that on 4-30-12,

Davis was improving and a CT scan

would not have shown anything nor

would have an exploratory surgery.

    The defense linked the plaintiff’s

demise to the sudden failure of the

anastomosis. This was a function of

the very serious injury that Davis

had sustained and was complicated

by the fact Davis was a smoker.

Finally when there was evidence of a

leak on 5-2-13, Smith appropriately

intervened and performed a surgical

repair. However the complication of

the failed anastomosis unfortunately

has a high mortality rate and Davis

succumbed. The defense expert was

Dr. Timothy Fabian, Surgery,

Memphis, TN.

    The jury’s verdict was for Smith by

a 9-3 count that he had not violated

the standard of care. That ended the

deliberations and the estate took

nothing. A defense judgment closed

the case.

Read from documents in Davis v.

Smith:

The Jury Verdict

Medical Negligence - The

plaintiff criticized her orthopedist

for her technical performance in

performing a knee replacement, the

error leading to a subsequent

revision

Penix v. Reese, 11-1135

Plaintiff: Mitchell D. Kinner, Kinner 

& Patton, Prestonsburg

Defense: David F. Latherow and 

Brandy K. Simpson, Williams Hall &

Latherow, Ashland

Verdict: Defense verdict on liability

Court: Boyd, J. Hagerman, 

3-11-16

    Priscilla Penix, then age 62,

underwent a total right knee

replacement on 4-28-10 at King’s

Daughters Medical Center. It was

performed by an orthopedist, Dr.

Laura Reese. Penix had problems

with the replacement and it was

revised a year later by a second

doctor, Joseph Leith.

    In this lawsuit Penix alleged error

by Reese in performing the initial

replacement led to the revision. That

included using the wrong size

component and failing to properly

track its installation with the so-

called “two-thumbs” technique. 

    The plaintiff’s liability expert who

developed these theories was Dr.

Eduardo Marsigli, Orthopedics,

Rocky Mount, NC. If Penix prevailed

at trial she sought $136,078 in

medicals plus $861,600 for pain and

suffering.

    Reese defended on several fronts.

The first was that Penix was doing

well until Leith performed his

revision. Penix then moved to add

Leith as a defendant. However the

claim was time-barred and the trial

court dismissed it. Penix resisted that

she didn’t know that there was a 

http://juryverdicts.net/DavisJuryVerdict.pdf
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David F. Latherow for the defense

claim against Leith until Reese raised

the issue. Judge Hagerman

countered that she should have

investigated.

    The case proceeded against Reese

alone. Reese further defended on the

merits that she had used the “two-

thumbs” technique and otherwise

properly installed the knee

replacement. Her experts were Dr.

Jeffrey Parr, Orthopedics, Lexington

and Dr. Joel Bowers, Radiology,

College Park, MD. Marsigli (the

plaintiff’s expert) replied that if

Penix used the “two-thumbs”

technique, it was not reflected in the

medical record.

    The court’s instructions asked if

Reese had violated the reasonably

competent orthopedist standard. The

unanimous answer was “no” and

Penix took nothing. A defense

judgment was entered.

News and Notes

    $18,000,000 Nursing Home Verdict

Set Aside

Sixteen Year Old Med Mal Case Finally

Concluded at the Kentucky Supreme

Court

    At its rendition date in May of

2016, the Kentucky Supreme Court

finally resolved a case that had been

on the docket for sixteen years. The

case involved a difficult patient with

a history of ER visits that was rolled

outside a hospital (dumped) with

taxi fare in 1999. His estate alleged a

variety of errors in a 2000 lawsuit.

    At a first jury trial in 2005 the

estate took a $1.525 million verdict

that included $1.5 million in

punitives. The Court of Appeals

reversed the punitive damages

award and there was a second trial in

2012 on that issue alone. 

    At the second trial (see the verdict

report below), the plaintiff took

punitives of $1.45 million. It was

from that award that the hospital

again appealed and the Supreme

Court affirmed this month. Justice

Venters wrote the opinion for the

court – it is linked below.

    Interestingly the counsel for the

plaintiff in the first 2005 trial

included William Gallion and

Shirley Cunningham. This was

before both became infamous

because of their involvement in the

Fen Phen scandal that landed them

in prison.

The Original Verdict Report

The Supreme Court Opinion

Judge Thapar Strikes Judicial Canons

Regarding Political Speech

    In a stunning opinion on 5-12-16,

Judge Amul Thapar (Lexington)

issued a stunning opinion that

gutted Kentucky’s judicial canons

regarding the political conduct. 

    Judges may now engage in all

sorts of political conduct. They can

make political donations. They can

denote themselves as conservative

Republicans, liberal Democrats,

idiots for Trump . . .whatever . . .

they can do it.

    It was Thapar’s ruling that while

Kentucky can regulate judge speech,

the First Amendment requires that

these regulations be surgically

precise as a strict scrutiny standard

will apply.

    This is a game-changer in judicial

elections. And a serious rebuke to

the Kentucky Supreme Court. Read

Thapar’s opinion (45 page in PDF) at

the link.

The Judge Thapar Opinion  

The Bear Mauling Verdict from Paducah

    One hundred years ago there was

an interesting wrongful death verdict

in Paducah. As many of you know,

I’m working on a book about the

history of civil verdicts in Kentucky

and came across the interesting case

of Louis Lehnhard.

    Louis, age 10, was mauled by a

bear on the streets of Paducah at

Third & Harrison in October of 1914.

The bear had been kept as a pet (it

was trained dancing bear named

Chubby that had been caught in the

Arkansas wilds) and was chained to

a tree. Louis either provoked the bear

or it mauled him. 

    In any event the injuries to Louis

were fatal, the bear crushing his skull

and disfiguring his face. He died 11

http://juryverdicts.net/GrayJuryVerdictReport.pdf
http://opinions.kycourts.net/sc/2014-SC-000008-DG.pdf
http://juryverdicts.net/CanonsStruck.pdf
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days later at Riverside Hospital. The

News-Democrat eloquently

described Louis was "cruelly

snatched in the springtime of

existence."

    The boy's father sued the keeper of

the bear. At a first jury trial in June of

1915 (8 months after the attack), a

Paducah jury deliberated 42 hours

before returning hung. A mistrial

was declared. At the first trial the

plaintiff had also sued the City of

Paducah for allowing the defendant

to keep the bear. Paducah settled

after the first trial.

    The case was tried again that

November against the owner of the

bear.. The jury valued the boy's life at

$1,500. The verdict was later upheld

by the Kentucky Court of Appeals.

The boy’s estate had been

represented by Hal S. Corbett.

Defense counsel was John K.

Hendrick. Both were very prominent

Paducah attorneys, Hendrick serving

a term in Congress.

Aviation Products Liability Case Settles

in Trial in Louisville

    This litigation concerned a small

aircraft crash on 11-21-06 near

Bardstown. Larry Crouch from

Western Kentucky was flying to

Frankfort for a meeting. His banker,

Teddy Hudson, was a passenger. The

plane crashed near Bardstown and

both men were left paralyzed from

the waist down.

    Both Hudson and Crouch (the

plaintiffs) sued Teledyne Continental

Motors in Alabama (federal court in

Mobile) and blamed the crash on a

faulty magneto – the magneto

provides current to the ignition. The

magneto purportedly fell off because

of a fatigue crack and caused the

plane to crash. Teledyne defended

that the magneto broke and

separated at impact.

    At a jury trial in 2011 in Mobile,

Teledyne was exonerated. The

plaintiffs were represented by

William R. Garmer, Garmer & Prather,

Lexington.

    The plaintiffs also pursued a

separate claim in federal court in

Louisville against John Jewell

Aircraft. John Jewell had made

modifications to the plane a year

before the case. It was the plaintiff’s

theory that these modifications led to

excessive vibrations, those vibrations

causing the magneto to separate.

    The claim against John Jewell came

to trial in April of 2016, nearly ten

years after the crash. Judge Colin H.

Lindsay was on the bench. On the

second day of trial the parties

entered a confidential settlement and

the jury was dismissed.

    Garmer among others represented

the plaintiffs. John Jewell’s counsel

included Douglas B. Bates of Stites &

Harbison, Louisville.

Read from documents in Crouch v.

John Jewell Aircraft:

Plaintiff Trial Brief

Verdict Report from the Alabama

Trial
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