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Hospital Negligence - Plaintiff lost
her thumb in the hospital and blamed
it on nurse error in injecting drugs
into her arterial line instead of her IV
Sisco v. Pikeville Methodist, 04-0517
Plaintiff: Michael Lucas and Miller 
Kent Carter, Pikeville
Defense: Pamela T. May and Regena 
Triplett, Pam May Law Firm, Pikeville
Verdict: $471,236 for plaintiff
Circuit: Pike, J. Combs, 1-10-06
    Jewell Sisco, then age 64, was in the
intensive care unit at Pikeville Methodist
Hospital – both an arterial line and an IV
were inserted in her arm.  On 4-26-03,
she suddenly noticed pain in her hand. 
Ultimately her thumb turned black and
necrosis set in.  It was later amputated.
    Sisco blamed the injury on error by a
nurse in administering medications
directly into her arterial line.  Causation
proof came from a vascular surgeon from
Morgantown, WV, Dr. Andrew
Heiskell.  The standard of care
expert was Betty Wickerstam, RN,
Atlanta, GA.
    In valuing damages, there was
proof Sisco has since suffered from
depression.  This was quantified by
Dr. Robert Granacher,
Neuropsychiatry, Lexington.  Her
medicals were $35,408, plus
$306,378 for future care.  $1,000,000
each was claimed for past and future
suffering.
    Pikeville Methodist defended and
raised a fact dispute.  Its nurse
explained she never administered
medications into the arterial line –
instead Sisco’s pain started
immediately after she flushed the
arterial line.  This corresponded with
proof from an expert, Dr. Joseph
Kutz, Hand Surgeon, Louisville.  He
opined that the cause of the injury
was more likely related to an arterial
thrombosis. [Plaintiff countered that

if it was a clot, the symptoms would not
have been immediate.] Other experts for
Sisco included Patricia Stafford, RN and
Dr. Andrew Cooley, Psychiatry,
Louisville. [Cooley diminished the
claimed injury.]
    The jury’s verdict on liability was for
Sisco, finding the hospital violated the
standard of care in administering
medications into her arterial line.  Then
to damages, she took medicals of
$28,716, plus $95,520 for that in the
future.  Similarly, she took $100,000 for
past suffering and double that sum for in
the future.  The verdict totaled $471,236.
    A consistent judgment followed. 
When it wasn’t promptly paid, Sisco
attached hospital bank accounts – checks
were promptly cut and the judgment has
since been satisfied.

Employment Retaliation -
Injured on the job, plaintiff was told
by her employer to take short-term
disability and not file a worker’s
compensation claim – plaintiff did this
and was still fired when she returned
to work – a jury in Owensboro valued
her emotional distress at $500,000
Stewart v. UniFirst Corporation, 
03-0407
Plaintiff: Jeanie Miller, Owensboro
Defense: Jon Goldman and Kristy 
Prutow Cirignano, Kahn Dees Donovan
& Kahn, Evansville, IN and John Bickel,
Thacker Bickel Hodskins & Thacker,
Owensboro
Verdict: $543,000 for plaintiff
Circuit: Daviess, J. Griffin, 2-10-06
    Olivia Stewart started working in 1997
for UniFirst.  The global company
provides uniforms to industrial
customers.  Stewart toiled at UniFirst’s
280 person facility in Owensboro.
    In early January, Stewart was not sure
exactly when, she injured her back at
work while loading a pallet.  The injury
was reported to UniFirst bigwigs.  She
recalled being told to take short-term
disability instead of filing a worker’s 
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compensation claim.
    Stewart complied and on 2-20-02, she
underwent a disc surgery.  She was
released to return to work on 3-12-02. 
She came back on 3-25-02.  Thirty days
later she was fired.  UniFirst cited that
Stewart was fired because of time card
problems with her subordinates.
    The next key event in this case
occurred months later when Stewart filed
a worker’s compensation claim.  She
concurrently filed this lawsuit, alleging
the firing represented retaliation for her
having pursued that claim.
    It was Stewart’s proof that UniFirst
had a policy to turn over its employees
every five years – by this device, it got
tax breaks from Kentucky, essentially
firing long-term workers and replacing
with “new hires.”  To effectuate this
scheme and retaliate against her, it was
argued, the company drummed up a
phony time card issue.  If Stewart
prevailed, she sought lost wages and
emotional distress.
    UniFirst defended as above that the
firing was solely related to the time card
problem.  That her worker’s
compensation claim was not a factor, the
company cited that when fired, Stewart
had not even made a claim.  It was their
position that the plaintiff manufactured
this work-related injury months later in
an attempt to boot-strap this retaliation
lawsuit.
    Stewart countered that she was hurt at
work and at all times, she was pursuing a
worker’s compensation claim.  The delay
in filing a formal claim was only a
function of the company’s request that
she not.  By putting her on short-term
disability, her medical bills could be
shifted to her private insurance from the
company’s worker’s compensation bill. 
UniFirst denied these allegations.
    The court’s instructions asked if
Stewart’s pursuit of a worker’s
compensation claim was a substantial
and motivating factor in the decision to
fire.  The jury said yes and to damages,
Stewart took lost wages of $43,000, plus
$500,000 more for emotional distress.  A
consistent judgment followed for
$543,000, the court adding attorney fees
of $47,301.
    UniFirst has moved for post-trial relief
arguing that as Stewart did not literally
file and pursue a worker’s compensation
claim before she was fired, definitionally
then, this suit was deficient.  The
company has also challenged the
damages as excessive, citing to awards in
published cases.

Products Liability - Plaintiff lost
her big toe when she slipped while
mowing her lawn – she criticized the
design of the lawnmower for its failure
to promptly shut off when she let go of
the operator handle
Smithers v. MTD, LLC, 03-0311
Plaintiff: John C. Collins, Collins & 
Allen, Salyersville
Defense: Gordon B. Long, Salyersville 
and Christopher A. Holecek, Wegman
Hessler & Vanderburg, Cleveland, OH
Verdict: Defense verdict on liability
Circuit: Magoffin, J. Childers, 1-4-06
    On the afternoon of 9-28-02, Kathy
Smithers, age 47, returned to her home
on Lick Branch Road to see the grass
had not been cut – her sons, who were
charged with that duty, explained they
were just too tired.  Smithers angrily
decided to cut it herself.
    In cutting the grass, Smithers used an
MTD, LLC model push mower she
purchased at Lowe’s.  Her yard was
trickier than most – it was on a
mountainside with a grade that ranged
from 5% to 15%.
    As Smithers operated the mower, she
suddenly lost her footing.  While letting
go of the mower, the blade continued to
spin.  It struck her foot.  She fell to the
ground and screamed.  Her sons came
outside and freed her from the mower.
    She was taken to the hospital where
her partially amputated big toe was
reattached.  Despite the intervention, she
ultimately lost the toe.
    Smithers continues to complain of
both radiating pain into her calf, as well
as phantom pain where the digit used to
be.  Her medicals were $27,479, plus
$10,000 for future care.  Pain and
suffering was capped at $37,521. [By
this device, she limited her damages to
$75,000 and avoided federal
jurisdiction.]
    In this lawsuit, Smithers alleged the
lawnmower was defective in that it did
not promptly shut off when she let go of
the handle – had the operator handle
worked properly, she argued, the injury
would have been avoided.  Her expert
was John Schroering, Engineer,
Prospect.
    MTD defended that its lawnmower
met the federal standard in that it shut off
within three seconds of letting go of the
operator handle. [This standard was
incorporated in the instructions.] The
manufacturer also defended that the
mower had been altered, the operator
handle being disabled with tape.
    The court’s instructions asked if the
lawnmower was defective because of its

failure to shut off within three seconds of
plaintiff letting go of the operator handle. 
The jury said no and that ended the
deliberations.
    Smithers moved for a new trial and
argued error by MTD in (1) violating a
motion in limine in mentioning she’d
been involved in prior car wrecks and
suggesting she was litigious, and (2)
permitting the internal MTD designer to
testify as an expert even though he
wasn’t even an engineer.  Judge Childers
overruled the motion in a barebones
order.

Pharmacy Negligence - A
teenager had a manageable epileptic
condition with infrequent and mild
seizures – four days after getting the
wrong medication, the girl had two
hard seizures in a day, her active life
being significantly curtailed – the
pharmacy admitted its mistake and a
Louisville jury awarded the girl
$10,000
Rhema v. Walgreen Co., 02-4121
Plaintiff: James M. Gary, Weber & 
Rose, Louisville
Defense: Lee E. Sitlinger and Curt 
Sitlinger, Sitlinger McGlincy Theiler &
Karem, Louisville
Verdict: $10,000 for plaintiff less 30% 
comparative fault
Circuit: Jefferson, J. Clayton, 3-9-06
    Sydel Rhema, then just 13, was
diagnosed in 1997 with epilepsy.  She
was treated successfully with an anti-
convulsive medication, Tegretol. 
Rhema, the daughter of missionaries, did
well and her seizures were mild and
infrequent.
    By 6-3-01, she had been seizure-free
for thirty months – just before this date,
she had enjoyed a trip to Europe with a
school choral group.  Rhema, now age
17, had even gotten a driver’s license.
    On this date, Rhema had her Tegretol
prescription filled at a Walgreen
pharmacy on Bardstown Road.  Rhema
noted her Tegretol was in a different
shape and color.  Assuming she’d been
given a generic version, Rhema took
them as directed.
    This turned out to be a mistake. 
Instead of being given Tegretol, the
pharmacy filled her prescription with
Toprol.  Toprol is a beta blocker.  There
was no allegation the Toprol harmed her
– rather, it was the absence of the
Tegretol.
    Four days later on 6-7-01, Rhema
sustained two hard seizures that were
more serious than any others she had
previously sustained.  The seizures


